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IV  PKEFACE. 

which  is  readily  recognized  (with  the  same  meaning)  in  con- 
vert and  pervert  Falsa  is  preferable  to  faUo^  the  last  letter 
of  which  would  frequently  be  taken  as  belonging  to  the  vertj 
instead  of  to  the  first  factor  in  the  combination;  and  it  is  used 
as  an  adjective  in  the  ablative  having  the  word  re  understood — 
the  whole  word  thus  indicating  one  who  has  changed  his  posi- 
tion by  reason  of  a  falsity. 


The  writer  believes  that  the  chief  characteristics  of  the 
present  work  are  (1)  a  completer  and  more  scientific  analysis 
and  classification  of  estoppel;  (2)  a  clearer  apprehension  and 
appreciation  therefore  of  the  bases  and  methods  of  estoppel; 
and  (3)  a  successful  substitution  in  various  departments  of  the 
law  of  the  principles  of  estoppel  for  others  now  in  vogue. 

(1)  Anahjsia  and  Classification, — Estoppel  by  misrepresen- 
tation has  not  hitherto  been  divided  into  its  two  most  obvious 
classes,  namely,  (1)  estoppel  by  personal  misrepresentation ;  and 
(2)  estoppel  by  assisted  misrepresentation;  and  much  perplex- 
ity has  arisen  from  the  absence  of  the  distinction. 

It  is  often  affirmed,  for  example,  that  a  misrepresentation 
must  be  maJdfids  in  order  to  work  estoppel;  whereas  the  fact 
is  that  there  may  be  estoppel  although  the  estoppel-denier 
has  made  no  misrepresentation  at  all,  nor  indeed  been  aware 
of  the  existence  of  misrepresentation  by  any  other  person. 
Estoppel  sometimes  arises  because  the  estoppel-denier  (perhaps 
quite  innocently)  has  assisted  the  misrepresentation  of  a  third 
person  —  he  has  furnished  the  means  or  occasion  for  the  mis- 
representation, done  that  which  has  made  it  credible,  and  for 
that  reason  alone  is  estopped.  The  moral  quality  of  the  mis- 
representation in  such  cases  cannot  be  material. 

That  the  classification  just  suggested  has  been  overlooked  is 
all  the  more  extraordinary  when  it  is  remembered  that  as  early 
as  1787  Mr.  Justice  Ashhurst  enunciated  a  rule  which  has 
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A  third  classification,  or  rather  distinction,  will  be  much  in- 
sisted  upon  in  the  present  work,  namely,  that  between  ostensible 
ownership  and  ostensible  agency.  It  is  indeed  obvious  enough 
when  pointed  to,  but  its  disregard  has  led  to  the  strangest  con- 
fusion and  misconception.^ 

(2)  Bases  and  Methods  of  Estoppel. — The  first  of  the  above 
distinctions  (that  between  personal  and  assisted  misrepresenta- 
tion) aids  in  very  material  degree  the  fuller  apprehension  of 
the  bases  and  methods  of  estoppel ;  brings  into  clearer  relief 
the  concept  of  duty  as  underlying  all  its  principles;  and  com- 
pels a  closer  examination  of  social  obligations  in  the  affairs  of 
business  and  commerce. 

The  existence  of  a  duty,  not  purposely  and  by  palpable  un- 
truth to  mislead  another  into  a  prejudicial  change  of  position,  is 
easily  recognized;  and  the  common  law  action  of  deceit  has  pro- 
vided a  remedy  in  damages  for  breach  of  it.  The  prescription 
of  a  legal  duty,  in  the  physical  domain  also,  "to  observe  in 
varying  circumstances  an  appropriate  measure  of  prudence  to 
avoid  causing  harm  to  one  another,"*  appears  to  be  a  natural 
and  inevitable  consequence  of  the  establishment  of  social  re- 
lations of  even  the  most  imperfect  character.  But  the  applica- 
tion of  this  latter  conception  to  the  realm  of  affairs  is  plainly 
of  later  growth.  It  must  (such  is  human  limitation),  through 
a  long  course  of  struggle  between  it  and  its  denial,  become 
patently  necessary  and  obviously  right,  before  it  can  take  its 
place  as  a  principle  of  decision. 

ft 

That  the  imposition  of  a  duty  of  "an  appropriate  measure 
of  prudence  "  in  commerce  is  as  essential  for  the  effective  con- 
duct of  business  as  it  is  for  physical  safety  seems  to  the  present 
writer  to  be  a  conviction  now  within  measurable  distance  of 
complete  acceptance.  The  strong  tendency  is  in  that  direction, 
notwithstanding  that  the  House  of  Lords  has  recently  inti- 

^  See  oh.  XVIL  » Pollock  on  Torts  (oth  ©d.),  221 


onistic  principles  of  (1)  "  negotiability  "  of  the  documents,  and 
(2)  caveat  emptor  as  to  the  goods  they  represent,  can  be  ration- 
alized and  rendered  consistent  only  by  the  steady  application 
to  it  of  the  law  of  estoppel  by  assisted  misrepresentation. 

(C)  Eules  governing  priorities  to  real  estate  —  those  relat- 
ing to  the  legal  estate,  to  possession  of  the  deeds,  to  Quv  prior  eat 
tempore  potior  est  jure  —  must  be  superseded  by  the  principles 
of  estoppel. 

(D)  The  distinction  between  void  and  voidable  instruments 
(with  reference  to  their  obligatory  character  upon  the  signers 
of  them  when  obtained  by  fraud)  is  unscientific,  and  must  give 
place  to  estoppel. 

(E)  Distinction  between  general  and  special  agency,  so  far 
as  estoppel  is  concerned,  will  be  denied.  The  same  principles 
apply  to  agencies  of  all  kinds. 

(F)  Perplexing  points  in  the  law  of  partnership  will  be 
found  to  yield  easily  when  treated  upon  the  lines  of  estop- 
pel. 

(G)  "Estoppel  by  negligence,"  for  which  elaborate  rules 
have  been  framed,  but  of  which  it  is  said  there  is  no  example 
in  the  law,  will,  it  is  hoped,  with  the  help  of  "assisted  misrep- 
resentation," be  reduced  to  intelligibility.  Yarious  classes  of 
such  cases  will  be  discovered,  but  the  rules  provided  for  their 
decision  will  be  found  to  be  unsupportable. 

(H)  The  relation  of  estoppel  to  deceit  is  in  need  of  explana- 
tion.   Its  elucidation  will  be  attempted. 


The  method  of  the  present  work  is  to  investigate  and  estab- 
lish (in  succeeding  chapters)  the  essential  requisites  of  estoppel 
by  misrepresentation,  and  to  formulate  them  in  such  terms  as 
will  permit  of  their  being  carried  into  and  effectively  applied 
in  all  the  departments  of  the  law  in  which  estoppel  operates. 
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brought  several  departments  of  the  law.  He  has,  at  all  events, 
contributed  something  towards  a  scientific  synthesis  of  a  very 
difficult  subject. 


To  prevent  frequent  repetition,  it  may  be  said  here,  once 

for  all,  that  liberty  has  been  taken  with  many  of  the  quotations 

appearing  in  the  book,  to  the  extent  of  italicizing  some  of  the 

words,  in  order  that  the  mind  of  the  reader  may  be  the  more 

easily  carried  to  the  point  to  which  attention  is, at  the  moment 

<lesired. 

J.  S.  £• 

WmNiPEa,  Manttoba,  1900. 
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At  the  present  day  a  vendor,  if  by  his  deed  he  have  assumed 
to  convey  an  estate  in  fee,  is  estopped  from  asserting  other- 
wise. In  Lord  Coke's  time  the  deed  would  have  had  the  same 
effect ;  and,  if  the  conveyance  had  been  by  parol,  accompanied 
by  livery  of  seizin,  there  would  have  been  the  same  estoppel. 
Estoppel  "by  liverie,"  therefore,  is  clearly  within  the  class  es- 
toppel by  contract,  as  described  by  Mr.  Bigelow.  The  other 
three  instances  mentioned  by  Lord  Coke  proceed  upoa  identical 
principles. 

Estoppel  in  pais^  then,  or  rather  the  principle  connoted  by 
that  expression,  is  far  from  obsolete.  The  estoppel  of  a  bailee 
to  deny  the  bailor's  title;  the  estoppel  of  an  acceptor  of  a  bill 
to  deny  the  signature  of  the  drawer;  the  estoppel  of  a  tenant 
to  deny  the  estate  of  the  landlord ;  and  scores  of  other  cases 
depend  upon  it. 

There  has  been  a  still  more  remarkable  inclusion  under  the 
title  estoppel  in  pais;  one  wholly  unknown  in  Loi'd  Coke's 
time,  namely,  estoppel  by  misrepresentation.  Estoppel  of  this 
sort  does  not  in  any  way  depend  upon  contract,  and  cannot 
claim  sufficient  kinship  with  Lord  Coke's  four  instances  to 
merit  inclusion  with  them  in  his  class  "Estoppel  in  Pais.^^ 
JSTeverthelesSj/aw^^  de  mieux,  there  it  has  gone. 

Subdivisions  of  Estoppel  in  Pais. 

Mr.  Bigelow,  the  principal  text  writer  upon  the  subject  of 
estoppel,  retaining  the  phrase  "estoppel  m^a^>,"  subdivides  it 
int<:>  (1)  estoppel  by  contract;  and  (2)  estoppel  by  conduct.* 
Estoppel  by  conduct  he  subdivides  into:  (1)  estoppel  by  mis- 
representation;^ (2)  estoppel  by  negligence;' and  (3)  estoppel 
by  waiver,* 

The  present  work  does  not  treat  of  estoppel  by  record ;  nor 
of  estoppel  by  deed;  nor  yet  of  estoppel  by  contract.     Of  es- 
toppel by  negligence,  apart  from  misrepresentation  and  as  an 
instance  of  it,  it  denies   the  existence.*    And  estoppels   by 
waiver  are  dismissed  with  Mr.  Bi^^elow's  remark  that 

"It  appears  to  be  little,  if  anything,  more  than  giving  a  new  kiame  to 
call  them  estoppels."* 

1  Bigelow  on  Estoppel  (5th  ecL),  20,       *Id..  p.  600. 
453,  459,  556.  »  See  ch.  IX. 

2  Id.,  p.  556.  « Bigelow   on  Estoppel  (5th  ed.). 
5  Id.,  p.  653.                                           p.  660. 
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Estoppel  in  pais  has  been  well  defined  to  be:  * 

*' An  impediment  or  bar,  by  which  a  man  is  precluded  from  aUeging,  or 
denying,  a  fact,  in  consequence  of  liis  own  previous  act,  allegation  or  de- 
nial to  the  contrary." 

Mr.  Bigelow  describes  estoppel  as  follows:* 

**  Estoppel  in  pais  arises  (1)  from  contract;  (2)  independently  of  contract, 
from  act  or  conduct,  which  has  induced  a  change  of  position,  in  accord- 
ance with  the  real  or  apparent  intention  of  the  party  against  whom  the 
estoppel  is  alleged;  and  it  designates  some  present  or  past  fact,  fixed  by 
or  in  virtue  of  tne  contract,  or  of  the  act  or  conduct  in  question." 

Of  this  it  may,  respectfully,  be  said  that  it  hovers  between  a 
definition  and  a  statement  of  conditions:  that  as  the  latter  it 
is  inadequate;  and  that  for  a  definition  the  one  above  quoted 
is  sufiicient. 

Mr.  Cabab^'s  definition  is  as  follows:' 

*' An  admission  of  a  state  of  facts,  or  of  fact  irrespective  of  its  truth, 
which,  for  the  purpose  of  determining  their  rights  and  obligations  arising 
out  of  a  given  transaction,  the  parties  thereto  are  entitled  to  exact  from 
one  another,  or  one  of  them  is  entitled  to  exact  as  against  the  others^  or 
other." 

And  in  Smithes  Leading  Oases  ^  estoppel  is  said  to  be 

**  An  admission,  or  something  which  the  law  treats  as  an  admission  of 
an  extremely  high  and  conclusive  nature." 

The  present  writer  sees  no  good  reason  for  describing  an  es- 
toppel as  an  "admission."  An  impediment  (which  prevents 
denial  of  an  alleged  fact)  may  be  equivalent  in  effect  to  an  ad- 
mission; but  it  is  not  an  admission.  Inability  for  any  reason 
to  prove  a  fact  may  be  equivalent,  for  practical  purposes,  to  an 
admission  that  it  is  not  a  fact;  but  it  would  be  altogether  mis- 
leading so  to  describe  it.  The  word,  moreover,  will  not  fit. 
A.  misrepresented  a  fact  and  is  estopped  cannot  well  be  trans- 
lated into  A.  admitted  a  fact  in  a  highlj"^  conclusive  fashion. 
Mr.  Oabab6  met  with  much  embarrassment  in  his  endeavor  to 
effect  the  change;  and  Mr.  Bigelow,  who  introduced  it,  has 
abandoned  it.* 

1  Jacob.  And  see  Bouvier;  also  cases  referred  to  in  Bigelow  on  Es- 
Stephen  on  Pleading  (7th  ed.X  181.        toppel  (5th  ed.),  453,  note  1.   See  also 

2  On  Estoppel  (5th  ed.),  463.  the  language  of  Bramwell,  U  J.,  in 
s  On  Estoppel,  108.    And  see  Ever-    Simm  v.  Anglo-American  Ca  (1879),  5 

est  &  Strode  on  Estoppel  (p.  2)  to  the  Q.  B.  D.  202,  otherwise  and  probably 

same  effect  more  accurately  reported  in  49  L.  J. 

4 10th  ed.,  vol.  2,  726.  Q.  B.  396,  and  of  Bayley,  J.,  in  Heane 

fi  Mr.  Bigelow  in  the  third  edition  v.  Rogera  (1829),  9  R  &  G  577,  quoted 

of  his  work  defined  estoppel  "as  an  in  Richards  v.  Johnston  (1859),  4  H. 

express  or  implied  admission,*'  etc.,  &  N.  603;  28  Ia  J.  Ex.  822L    In  his 

and  this  was  adopted  by  some  of  the  later  editions  Mr.  Bigelow  haa  dis- 

Araerican  judges.    See  Zuehtmann  carded  the  language. 
V.  Roberts  (1871),  109  Mass.  53,  and 
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Justification  of  Estoppel. 

» 
Adopting  then  the  definition  of  estoppel  as  "  an  impediment 

or  bar,"  which  has  the  effect  of  precluding  a  man  from  "alleg- 
ing or  denying  a  fact,"  the  question  naturally  arises:  Why 
should  any  one  ever  be  so  precluded?  Surely  the  facts  ought 
to  be  known,  and  should  govern  the  rights  of  the  parties. 

Suppose,  however,  that  goods  are  delivered  to  a  warehouse- 
man for  storage;  and  when  the  bailor  requires  delivery  the 
warehouseman  refuses,  upon  the  ground  that  the  bailor  cannot 
prove  a  clear  title  to  the  goods.  One  sees  at  a  glance  that  the 
warehouseman  should  not  be  permitted  to  take  such  a  position ; 
and  the  reason  really  is  that,  for  the  purposes  of  the  bailment, 
the  title  of  the  bailor  has  been  assumed,  and  impliedly  agreed  to. 
This  is  estoppel  by  contract;  and  it  is  based  upon  the  sound- 
est equity,  which  says  that  not  only,  or  indeed  mainly^  are  the 
facts  as  they  exist  those  which  govern  the  relations  of  the  par- 
ties, but  those  chiefly  which  the  parties  have  assumed  and 
agreed  upon. 

Again,  suppose  that  the  owner  of  property  stands  by  and  al- 
lows it  to  be  sold  by  another  person  to  one  unaware  of  the 
real  state  of  the  title;  the  owner  is  and  ought  to  be  estopped 
from  asserting  his  position.  He  has  misrepresented,  or  rather 
contributed  to  the  misrepresentation  of  the  facts,  and  is  es- 
topped, therefore,  from  asserting  them.  This  is  estoppel  by 
misrepresentation.  It  is  the  sort  of  estoppel  treated  of  in  the 
present  volume. 

In  the  earlier  years  of  the  development  of  the  law  of  estop- 
pel by  misrepresentation  (not  so  long  ago),  all  this  was  little 
understood,  and  the  phrase  "  estoppels  are  odious  "  represented 
the  disinclination  of  the  courts  to  prevent  the  assertion  of  the 
real  facts.  The  language  persists  in  even  some  of  the  more 
recent  cases.  In  1853  Lord  Campbell,  speaking  of  estoppel  by 
misrepresentation,  said :  ^ 

"Like  the  ancient  estoppel,  this  conclusion  shuts  out  the  truth,  and  is 
odious,  and  must  be  strictly  made  out." 

1  Howard  v.  Hudson  (1853X  2  K  &  never  to  be  applied  except  when  to 
B.  10;  22  L.  J.  Q.  R  844,  quoted  by  allow  the  truth  to  be  told  would  con- 
Colt,  J.,  in  Andrews  v.  Lyons  (1865),  sum  mate  a  wrong  to  the  one  party 
93  Maes.  850.  In  Franklin  v.  Merida  or  enable  the  other  to  secure  an  un-^ 
(1868),  35  Cal  558,  it  was  said  that  fair  advantage." 
"the  doctrine  is  a  harah  one,  and  is 
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In  the  same  case  Crompton,  J.,  more  cautioasly  said : 

'*I  do  not  think  that  an  estoppel  of  this  kind  is  always  odious;  in  manj 
cases  I  think  it  extremely  equitable  to  aot  upon  that  doctrina" 

In  1878  Bramwell,  L.  J.,  said :  ^ 

''Estoppels  are  odious,  and  the  doctrine  should  never  be  applied  with- 
out a  necessity  for  it." 

But  in  the  following  year  he  said :  ^ 

'*I  do  not  wish  to  speak  against  estoppels:  for  I  do  not  know  how  the 
business  of  life  could  go  on  unless  the  law  recognized  their  existence." 

The  true  justification  for  estoppel  by  personal  misrepresen- 
tation is  clearly  put  in  a  note  in  the  eleventh  edition  of  Coke 
upon  Littleton : 

"No  man  ought  to  allege  anything  but  the  truth  for  his  defense:  and 
what  he  has  alleged  once  is  to  be  presumed  to  be  true,  and  therefore  he 
ought  not  to  contradict  it;  for  as  it  is  said  in  the  2  Inst.  272,  Allegana  con- 
traria  non  est  audieiidua,** ' 

Blackburn,  J.,  well  states  the  matter:* 

"Now  sometimes  there  is  a  degree  of  odium  thrown  upon  the  doctrine 
of  estoppel,  because  the  same  word  is  used  occasionally  in  a  very  technical 
sense;  and  the  doctrine  of  estoppel  in  pais  has  been  thought  to  deserve 
some  of  the  odium  of  the  more  technical  classes  of  homologation.  But  the 
moment  the  doctrine  is  looked  at  in  its  true  light  it  will  be  found  to  be  a 
roost  equitable  one,  and  one  without  which  in  fact  the  law  of  the  country 
could  not  be  satisfactorily  administered.  When  a  person  makes  to  another 
a  representation,  *I  take  it  upon  myself  to  say  such  and  such  things  do 
exist/  and  the  other  man  does  really  act  upon  that  basis,  it  seems  to  me  that 
it  is  of  the  very  essence  of  justice  that,  oetween  these  two  parties,  their 
rights  should  be  regulated,  not  by  the  real  state  of  the  facts,  but  by  that 
conventional  state  of  facts  which  the  two  parties  agree  to  make  the  basis 
of  their  action;  and  that  is  what  I  apprehend  is  meant  by  estoppel  inpai^ 
or  homologation.'' 

The  rationale  of  estoppel  by  misrepresentation  is  put  in  epi- 
grammatic form  by  Mr.  Justice  Swayne  of  the  Supreme  Court 
of  the  United  States,  as  follows:* 

"It  proceeds  upon  the  ground  that  he  who  has  been  silent  as  to  his  al- 
leged rights  when  he  ought  in  good  faith  to  have  spoken,  shall  not  be  heard 
to  speak  when  he  ought  to  be  silent" 

And  little  can  be  added  in  justification  of  estoppel  to  what 
was  said  by  Parley,  C.  J.,  in  distinguishing  the  "legal "  estoppels 
in  pais  of  Lord  Coke's  time  from  the  more  modern  **  equitable 
estoppel : "  * 


iBaxendale  v.  Bennett  (1878),  3  Q. 
a  D.  529;  47  L.  J.  Q.  B.  6'24. 

^Sirnm  V.  Anglo- American  (1879), 
r  Q.  a  D.  202;  49  L.  J.  Q.  B.  892. 

8  Coke,  Lit,  L,  8,  a  13,  ^  687.  note  1. 

^Burkinshaw  v.  Nicolls  (1878),  3 
ipp.  Cas.  1026;  48  L.  J.  Cli.  179,  ap- 
proved in  Re  London  Celluloid  Co. 
<!88S).  39  Ch.  D.  202:  57  L.  J.  Ch.  843; 
Tomkinson  v.  Balkis  (1891).  2  Q.  R 
6^;  60   L.   J.  Q.   R   558.     And  see 


Blackburn  on  Sales,  162.  Distinction 
should  be  made  between  estoppel  by 
deed  and  estoppel  by  misrepresen- 
tation,  the  latter  of  "which  is 
founded  upon  reason;"  Per  Jessel, 
M.  R,  in  General  Finance  Ca  v.  Lib- 
erator (1878),  10  Ch.  D.  20.  And  see 
Everest  &  Strode  on  Estoppel,  11-15. 

*  Morgan  v.  Railroad  (1877).  96  U.  a 
720. 

6  Horn  V.  Cole  (1868),  51  N.  H.  290, 
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''The  legal  estoppel  shuts  oat  the  trath  and  also  the  equity  and  justice  of 
the  individual  case,  on  account  of  the  supposed  paramount  importance  of 
rigrorously  enforcing  a  certain  and  unvarying  maxim  of  the  law.  For  rea- 
sons of  general  policy  a  record  is  held  to  import  incontrovertible  verity; 
and  for  the  same  reason  a  party  is  not  permitted  to  contradict  his  solemn 
admission  by  deed.  And  the  same  is  equally  true  of  legal  estoppels  by 
matter  inpais,  .  .  .  For  this  reason  because  legal  estoppels,  whether  by 
record,  deed,  or  matter  in  pais,  shut  out  proof  of  the  truth  and  justice  of 
individual  cases,  they  have  been  called  odious  and  have  been  construed 
with  much  strictness  against  parties  that  set  them  up.  .  .  .  Equitable 
estoppels  are  admitted  on  the  exactly  opposite  ground  of  promoting  the 
equity  and  justice  of  the  individual  case,  by  preventing  the  party  from 
asserting  his  rights  under  a  general  technical  rule  of  law  when  he  has  so 
conducted  himself  that  it  would  be  contrary  to  equity  and  good  conscience 
for  him  to  allege  and  prove  the  truth.'' 

The  learned  author  of  Smith's  Leading  Cases,  not  perceiving 
the  distinction  of  Perley,  C.  J.,  limits  the  application  of  the 
word  odious  in  this  way :  ^ 

**  The  truth  is,  that  the  courts  have  been  for  some  time  favorable  to  the 
utility  of  the  doctrine  of  estoppel,  hostile  to  its  technical it^r.  Perceiving 
how  essential  it  is  to  the  quick  and  easy  transaction  of  business  that  one 
man  should  be  able  to  put  faith  in  the  conduct  and  representations  of  his 
fellow,  they  have  inclined  to  hold  such  conduct  and  such  representations 
binding  in  cases  where  a  mischief  or  injustice  would  be  caused  by  treat- 
ing their  effect  as  revocable.  At  the  same  time  they  have  been  unwilling 
to  allow  men  to  be  entrapped  by  formal  statements  and  admissions,  which 
were  perhaps  looked  upon  as  unimportant  when  made,  and  by  which  no 
one  ever  was  deceived  or  induced  to  alter  his  position;  such  estoppels  are 
still  as  formerly  considered  odioua" 

Bat  this  is  equivalent  to  saying  that  estoppels  are  odious  only 
in  cases  in  which  there  is  no  estoppel ;  for  if  "  no  one  ever  was 
deceived  or  induced  to  alter  his  position,"  one  of  the  essential 
conditions  of  the  existence  of  estoppel  is  absent.^ 

HiSTOEY  OF  Estoppel  by  Misrepresentation. 

In  equity  it  could  be  said  as  early  as  the  year  1801  that  it 
was 

'*a  verjr  old  head  .  .  .  that  if  a  representation  is  made  to  another  per- 
son going  to  deal  in  a  matter  of  interest  upon  the  faith  of  that  representa- 
tion, the  former  shall  make  that  representation  good  if  he  knows  it  to  be 
false."* 

Still  earlier  (in  1787)  Mr.  Justice  Ashhurst,  in  a  case  at  law,* 
said: 

"We  may  lay  it  down  as  a  broad  general  principle  that  whenever  one 
of  two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  who  enables 
such  person  to  occasion  the  lotis  must  sustain  it." 

201, 292.    See  also  Stevens  v.  Bennett  ^  See  post,  ch.  II. 

<1872),51N.H.333;  Am.&Eng.Ency.  «Per  Lord  Eldon,  Evans  v.  Bick- 

<3d  ed.),  vol  II.  888,  n.  3.  nell  (1801),  6  Ves.  183. 

1 10th  ed.,  voL  11. 840.    See  also  Am.  «  Lickbarro  w  v.  Mason  (1787),  2  T. 

&  Eng.  Ency.  (2d  ed.),  vol.  II,  388,  n.  2.  R.  70. 


8  INTKODUCTION. 

Althoagh  not  then  so  recognized,  these  doctrines  were  based 
upon  principles  which  in  scientific  classification  must  be  re- 
ferred to  estoppel.  The  equity  doctrine  of  restitution  has  in- 
deed quite  faded  away,  leaving  estoppel  in  almost  undisputed 
possession  of  the  field.  Mr.  Justice  Ashhurst^s  dictum  is  still 
much  quoted,  and  perusal  of  a  subsequent  chapter^  will  dem* 
onstrate  that  it  was  a  very  notable  effort  to  formulate  the  prin- 
ciples of  the  law  of  estoppel  by  assisted  misrepresentation.   * 

It  is  very  remarkable  that  although  these  principles  were 
blocked  out  in  1787,  yet  it  was  not  until  fifty  years  afterwards 
(until  Chief  Justice  Denman's  famous  sentence  in  Pickard  v. 
Sears'^)  that  courts  of  law  first  became  thoroughly  aware  that 
there  was  a  principle  of  decision,  consonant  with  their  system^ 
which  enabled  them  to  apply  that  equity  which  was  essential 
to  the  proper  administration  of  justice.  It  is  not  asserted  that 
Pickard  v.  Sears  was  the  first  case  of  its  kind,*  but  it  is  in- 
dubitable that  that  decision  marks  an  epoch  in  the  history  of 
the  development  of  the  law,  and  gave  to  the  idea  of  estoppel 
by  misrepresentation  marked  vitality  and  impetus.  It  formu- 
lated a  principle  which  has  spread  into  almost  every  depart- 
ment of  the  law.     The  principle  was  this: 

*'  The  rule  is  clear  that  where  one  by  his  words  or  conduct  wilfully  ^ 
causes  another  to  believe  the  existence  of  a  certain  state  of  things,  and  in- 
duces him  to  act  on  that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  ^ 

Of  this  common-law  rule  Vice-Chancellor  Bacon,  in  1881, 
said :  * 

'*  The  common-law  doctrine  of  estoppel  was,  as  I  have  said,  a  device  which 
the  common-law  courts  resorted  to  at  a  very  early  period  to  strengthen 
and  lengthen  their  arm;  and  not  venturing  to  exercise  an  ecjuitable  juris^ 
diction  over  the  subject  before  them,  they  did  convert  their  own  special 
pleading  tactics  into  an  instrument  by  which  they  could  obtain  an  end,, 
which  the  court  of  chancery  without  any  foreign  assistance  did  at  all 
times,  and  I  hope  will  at  all  times  put  into  force  in  order  to  do  justice." 

1  See  ch.  XIV.  Pickard  v.  Sear&    See  also  the  Amer- 

2  (1837)  6  A.  &  E.  469.  ican  cases  prior  to  Pickard  v.  Sears^ 
^Oii    the    contrary,    that    case    of  Stephens  v.  Baird(  1828),  9  Ck) wen, 

avowedly  proceeds  upon  the  earlier  274  (N.  Y.);  Welland  v.  Hathaway 

cases  of  Heane  v.  Rogers  (1829),  9  B.  (1832),  8  Wend.  480  (N.  Y.). 

&  C.  580,  and  Graves  v.  Key  (1832).  3  *  This  word  **  wilfully  "  wiU  be  di»- 

K  &  Ad.  318,  note  (a).    The  present  cussed  hereafter. 

writer  would  also  point  to  Pickering  ^Pickard  v.  Sears  (1887X  6  A  &  E. 

V.  Busk,  in  1812  (15  East),  as  a  case  474. 

in  some  respects  more   important  ^Keate  v.  Phillips  (1881X  18  Ch.  D. 

and  deserving  of  distinction  than  577;  50  L.  J.  Ch.  664. 


CHAPTER  11. 

CONDITIONS  OF  ESTOPPEL  BY  MISREPRESENTATION. 

The  essentials  of  estoppel  by  misrepresentation  will  be  con- 
sidered under  the  following  headings: 

1.  There  must  be  a  misrepresentation. 

2.  Either  (1)  by  the  estoppel-denier  (personal  misrepresenta- 
tion); or  (2)  by  some  person  whose  representation  he  has  made 
credible  (assisted  misrepresentation). 

3.  There  must  be  a  disregard  of  some  duty. 

4.  The  misrepresentation  must  be  as  to  fact  or  law — not 
merely  of  intention  or  opinion. 

5.  The  misrepresentation  must  be  of  something  material. 

6.  Fraud  or  bad  faith  in  the  estoppel-denier  is  not  essen- 
tial—  an  innocent  misrepresentation  will  estop. 

7.  Negligence  (carelessness)  is  sometimes  essential. 

8.  The  estoppel-asserter  must  be  a  person  to  whom  imme- 
diately or  mediately  the  misrepresentation  was  made. 

9.  The  estoppel-asserter  must,  on  the  faith  of  the  misrepre- 
sentation, change  his  position  prejudicially. 

10.  The  estoppel-denier  must  have  reasonable  grounds  for 
anticipating  some  change  of  position  upon  the  faith  of  the  mis- 
representation. 

11.  The  change  of  position  must  be  reasonably  consequent 
upon  the  misrepresentation  or  the  assistance. 

A  discussion  of  each  of  these  will  supply  a  comprehensive 
view  of  the  subject.  Afterwards  will  follow  some  applications 
of  them  to  various  branches  of  the  law. 

The  Supremo  Court  of  the  United  States  has  lately  summed 
up  the  points  which  a  plaintiff  in  an  action  for  the  rescission 
of  a  contract  must  establish: ^ 

1.  That  the  defendant  has  made  a  representation  in  regard 
to  a  material  fact. 

2.  That  such  representation  is  false. 

1  Southern  Development  Ca  v.  Sil  va  (1888),  125  U.  &  247, 250.  See  Pollock 
on  Contracts  (6th  ed.),  542. 
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3.  That  gnch  representation  was  not  actually  believed  by  the 
ilefendant  on  reasonable  grounds  to  be  true. 

4.  That  it  was  made  with  intent  that  it  should  be  acted  upon. 

5.  Tiiat  it  was  acted  on  by  complainant  to  his  damage. 

6.  That  in  so  acting  on  it  the  complainant  was  ignorant  of 
its  falsity  and  reasonably  believed  it  to  be  true. 

Comparing  these  with  the  foregoing  conditions  we  find  the 
following : 
1,  2,  4  and  5  in  estoppel  equal  1  and  2  in  rescission. 
3,  8  and  11  in  estoppel  are  probably  implied  in  rescission. 

9  in  estoppel  equals  5  and  6  in  rescission. 

10  in  estoppel  equals  4  in  rescission. 

7  in  estoppel  is  inapplicable  in  rescission. 

This  leaves  6  in  estoppel  to  compare,  or  rather,  to  contrast, 
with  3  in  rescission.  In  England,  Canada,  and  many  of  the 
American  states  there  is  more  of  harmony  than  contrast,^  for 
3  in  rescission  is  found  to  be  untenable. 

1  See  post,  ch.  VIIL 


CHAPTER  IIL 

CONDITION  NO.  1. 

There  Must  he  a  Misrepresentation. 

The  subject  of  this  work  being  "  Estoppel  by  Misrepresenta- 
tion," we  are  clearly  open  to  criticism  in  positing  misrepresen- 
tation as  an  element  in  that  kind  of  estoppel.  Justification 
might  be  obtained  by  changing  the  title  of  the  book,  but  that, 
for  other  reasons,  is  inadvisable. 

It  may,  however,  be  urged  in  extenuation  that  we  are  deal- 
ing with  several  very  large  classes  of  cases;  that  these  cases 
are  not  within  any  of  Lord  Coke's  categories  (Estoppel  by  Rec- 
ord, Estoppel  by  Deed,  or  Estoppel  in  Pais);  that  they  are  of 
modern  recognition,  and  of  recent  and  portentous  growth;  that 
they  all  present  a  common  feature,  namely,  misrepresentation ; 
and  that  for  a  place  in  this  new  category  we  may  say  that 
*^  there  must  be  a  misrepresentation." 

Definition  of  Misrbpkesentation. 
Mr.  Bigelow's  definition  of  misrepresentation  is  sufficient:^ 

"  By  misrepresentation  is  meant  a  false  impression  of  some  fact,  or  set  of 
facts,  created  upon  the  mind  of  one  person  by  another,  by  language,  or  by 
language  and  conduct  together,  or  by  conduct  alone  equivalent  to  laa^ 
guage,  where  there  appears  to  be  no  intention  to  warrant  the  same." 

Necessity  for  Misrepresentation. 

There  can  be  no  reason  to  doubt  the  correctness  of  Lord  Jus- 
tice Bram well's  statement^  that  this  modern  doctrine  of  estoppel 

"  never  can  be  applied  except  in  cases  where  the  person  against  whom  it  is 
used  has  so  conducted  himself,  either  in  what  he  nas  said  or  done,  or  failed 
to  say  or  do,  that  he  would,  unless  estopped,  be  saying  something  contrary 
to  his  former  conduct,  in  what  he  had  said  or  done,  or  failed  to  say  or  da" 

In  other  words,  no  one  is  to  be  estopped  from  asserting  a 
fact  unless  there  has  been  some  prior  misrepresentation  of  that 

1  On  Estoppel  (5th  ed.)i  550.  see  Ex  parte  Adamson  (1878),  8  Ch* 

2Baxendale  v.  Bennett  (1878),  8  Q.    D.  817;  47  L.  J.  Bk.  108, 
\  D.  525;  47  I*  J.  Q.  B.  624.    And 
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AonvB  AND  Passive  Misbepbesentation. 

Passivity  can  be  penalized  only  where  a  duty  to  be  active^ 
can  be  predicated.    Ohapter  Y  discusses  that  subjecft.    < 

Chapter  YUI  makes  use  of  the  distinction  in  hand  in  order  to- 
harmonize  the  cases  relating  to  the  necessitj^  for  bad  faith  a& 
an  element  in  misrepresentations  which  estop. 

And  chapter  IX  will  indicate  that  passivity,  as  the  result  of 
carelessness  rather  than  design,  may  work  an  estoppel. 

Expressed  and  Implied  Misbepbesentation. 

This  classification  is  by  no  means  the  same  as  that  just  dealt 
with  (although  frequently  confounded  with  it),  as  will  at  once- 
be  seen  when  it  is  observed  that  an  active  misrepresentation 
may  be  either  expressed  or  implied  in  the  words  or  conduct  in 
which  it  is  embodied.  In  fact,  an  implied  as  distinguished 
from  a  passive  misrepresentation  may  be  said  to  be  an  infer* 
ence  properly  drawn  from  some  activity.  And  the  question 
arises  whether  such  inferences  may  freely  be  drawn,  or  whether 
we  are  to  say  with  Coke  upon  Littleton :  ^ 

"  Every  estoppel,  because  it  concludeth  a  man  to  alleadge  the  truth, 
must  be  certaine  to  every  intent,  and  not  to  be  taken  by  argument  or  in- 
ference; " 

and  with  Kay,  L.  J. :  • 

^*  In  order  to  create  an  estoppel,  the  statement  by  which  the  defendant 
is  held  bound  must  be  clear  and  unambiguous; " 

and  with  Mr.  Bigelow :  • 

*'The  representation,  further,  to  justify  a  prudent  man  in  acting  upon 
it  must  be  plain,  not  doubtful  or  matter  of  questionable  inference.    Cer- 
tainty is  essential  to  all  estoppels.    The  courts  will  not  readily  suffer  a 
man  to  be  deprived  of  his  property  where  he  bad  no  intention  to  part- 
with  it" 

Some  palliation  of  the  rigor  of  the  "legal"  estoppel,  fit- 
tingly denominated  "  odious,"  *  is  obtained  by  the  prescription 
of  perfect  identity  between  the  misstatement  alleged  to  have^ 
been  made  and  the  fact  as  the  estoppel-denier  desires  to  show 
it;  but  the  justice  of  the  requirement  is  less  obvious  when  ap- 
plied to  those  "  equitable  estoppels  "  which  promote  "  the  equity 

1 L.  3,  a  12,  §  567.    And  see  Am.  C.  P.  49;  Onward  v.  Smithson  (1893X 

&  Eng.  Ency.  (2d  ed.),  vol.  11,  p.  388,  1  Ch.  14,  15;  62  L.  J.  Ch.  138. 

n.  5.  'On  Estoppel  (5th  ed.X  57a    And 

3  Low  v.  Bouverie  (1891),  3  CIi.  113;  see  cases  there  cited,  and  Keating  v. 

60  L.  J.  Ch.  594.    And  see  Kepp  v.  Orme  (1874),  77  Pa.  89. 

Wiggett  (1850),  10  G  a  53;  20  L.  J.  *^nfe,  ch.  L 
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A  trustee  replied  to  certain  interrogations  as  to  incum- 
brances upon  the  trust  property.  Afterwards  it  was  sought 
to  make  the  trustee  liable  in  respect  of  certain  incumbrances 
of  which  he  had  made  no  mention.    Lindley,  J.,  said : 

"But  the  difficulty  of  affording  the  plaintiff  relief  on  this  ground  arises 
from  the  ambiguity  of  the  defendant's  letters.  They  are  quite  consistent 
with  the  view  that  the  incumbrances  mentioned  by  the  defendant  were 
all  he  knew  of  or  remembered,  A  statement,  however,  to  that  effect  would 
not  estop  him  from  stating  that  there  were  others  which  he  did  not  know 
of  or  remember.  .  .  .  Knowledge,  and  means  of  knowledge,  are  very  dif- 
ferent things;  and  if  a  person  truly  says  be  only  knows  or  remembers  so 
and  so,  is  it  right  to  treat  him  as  saying  that  he  knows  more,  even  if  it  is 
his  duty  to  inform  himself  accurately  &fore  he  speaka''^ 

Where  the  holder  of  a  chattel  mortgage,  on  payment  of  a 
portion  of  the  note  secured  by  it,  surrenders  the  note  to  the 
maker  after  allowing  it  to  be  marked  "  paid,"  he  is  estopped 
as  against  a  hona  fide  purchaser  of  the  mortgaged  property, 
who  purchases  in  reliance  on  the  evidence  of  payment  shown 
by  the  note  in  the  mortgagor's  hands,  to  claim  that  there  is  a 
balance  due  on  the  mortgage.^ 

But  the  result  would  be  different  if  the  note  was  not  marked 
paid,  but  merely  given  up  in  exchange  for  a  renewal  of  it 

'*I  would  not  think  that  any  reasonable  man  would  take  possession  of 
the  note  by  Robinson  to  be  equivalent  to  a  representation  by  the  plaintiffs 
that  the  price  of  the  piano  was  paid.  The  practice  of  renewing  notes  is  so 
common  that  the  defendants,  as  business  men,  can  scarcely  have  excluded 
it  from  their  contemplation."  > 

A  patentee,  in  urging  a  customer  to  give  his  machine  the 
preference  over  another  that  was  offered  in  sale,  said  in  sab- 
stance:  "Now,  do  give  mine  a  trial;  you  will  find  it  a  very 
much  better  machine."  But  this  was  not  a  representation  that 
the  other  machine  might  safely  be  purchased — that  it  was  not 
an  infringement  upon  the  patent.  The  statement  was  not  equiv- 
alent to  "  now,  just  try,  and  see  which  is  the  best  machine, 
and  then  you  may  take  whichever  you  think  to  be  the  best." 
It  was  putting  forward  "  one  strong  commercial  reason  why  he 
desired  the  defendants  to  purchase  his  machine;"  but  it  was 
not  a  suggestion  that  he  intended  to  abandon  any  legal  rights; 
nor  was  it  a  representation  that  the  other  machines  were  no  in- 
fringement upon  his  patent.* 

iRe  Lewer  (1876),  4  Cli.  D.  101;  6  » Mason   v.  Bickle  (1878),  8  Ont. 

Ch.  D.  61 ;  46  L.  J.  Bk.  70.  App.  291,  299. 

8  Finks  V.  Buck  (1894).  27  a  W.  R.  *  Proctor  v.  Bennis  (1887),  38  Ch.IX 

1094  (Tex.).  740;  57  I*  J.  Ch,  11. 


CHAPTER  IV. 

CONDITION  NO.  2. 

The  misrepresentation  must '  he  made  either  (1)  ty  the  estoppel- 
denier  {personal  misrepresentaUmt);  or  (2)  by  soms  person 
whose  misrepresentatikm  the  estoppel-denier  has  made  cred- 
ible {assisted  misrepresentation). 

Pbesonal  Miseepkeskntation. 

"In  all  cases  of  the  kind  of  estoppel  we  are  called  upon  now  to  con> 
aider,  the  party  has,  I  conceive,  either  himself  made,  or  authorized  to  be 
made,  a  statement  of  fact  untrue,  or  he  has  conducted  himself  so  as  to  give 
rise  to  the  belief  of  a  fact  untrue."  ^ 

The  first  of  these  alternatives  needs  little  enforcement.  It 
means  merely  that  a  man  is  not  to  be  damaged  by  a  misrepre- 
sentation which  he  has  neither  made  nor  authorized,'  unless 
indeed  he  comes  within  the  second  class  of  cases.  For  example,, 
if  a  man  be  held  out  as  a  member  of  a  firm,  ho  cannot  be  liable 
if  he  was  ignorant  and  innocent  of  all  that  was  done. 

"The  holding  one's  self  out  to  the  world  as  a  partner  .  .  .  im- 
ports at  least  the  voluntary  act  of  the  party  so  holding  himself  out  .  .  . 
and  is  altogetlier  incompatible  with  the  want  of  knowledge  that  his  name 
has  been  so  used."' 

And  so  where  the  estoppel-denier's  name  appeared  in  a  list 
of  shareholders,  which  without  his  knowledge  had  been  shown 
to  the  estoppel-asserter  by  the  secretary  of  the  company,  and 
the  secretary  had  no  authority  to  disclose  the  list,  it  was  held 
that  there  was  no  estoppel.* 

Assisted  Miseepeesentation. 

The  second  alternative  of  the  condition  confronts  us  with 
problems  altogether  peculiar  to  the  law  of  estoppel.  It  will 
be  observed  that  it  implies,  notwithstanding  what  has  already 

iper  Channell,  B.,  in  Swan  v.  N.  sentation  by  the  estoppel-denier  him- 

B.  A.  (1862),  7  H.  &  N.  657;  31  L.  J.  self  and  by  his  agent    Quifacitper 

Ex.  42o;    First  Nat  Bank  v.  Cody  aliuni,  facit per  se, 

(1894),  93  Ga,  127;  19  &  R  R  831.  'Fox  v.  Clifton  (1830),  9  L.  J.  G  P. 

*No  distinction  is  necessary  for  261. 

present  purposes  between  misrepre-  ^Id. 
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Under  What  Ci'rmimsiances. —  The  question,  then,  for  sola- 
tion  is  this:  Under  what  circumstances  shall  one  person  be 
estopped  by  reason  of  assistance  given  to  the  misrepresentation 
of  another? 

The  present  writer,  aware  of  its  dangers,  is  unwilling  to  ad- 
vance any  well-defined  rule;  but  perhaps  he  may  be  permitted 
to  suggest  a  phrase  which  may  prove  to  be  of  some  service.  A 
perusal  of  the  cases  leaves  upon  the  mind  this  impression :  that 
one  man  may  be  estopped  by  a  misrepresentation  made  by  an- 
other, when  the  former,  in  breach  of  some  duty  to  the  deceived 
person,  has  supplied  the  defrauder  with  t/iai  which  was  neces- 
sary to  make  the  representation  credible.  If  the  fraud  was  ac- 
complished without  assistance,  there  can,  of  course,  be  no 
estoppel  (of  any  one  but  the  defrauder).    If,  although  there 

accountingR.  The  reasoning  in  First  be  clear  departure  from  the  agree- 
Nat.  BanJs  v.  First  Nat  Bank  (1880),  ment  of  the  mortgagor  and  mort- 
22  Hun,  880  (N.  Y.),  strongly  sup-  gagee,  to  which  the  assignee  subse- 
ports  the  contrary  view.  quently  in   good   faith    became    a 

•   Mr. Pomeroy.criticising the  United    party.    .    .    .    If  one  of  two  inno- 
Btates  Supreme  Court  case  of  Car-    cent  persons  must  suffer  by  a  de- 
penter  v.  Longan  (1872),   16  Wall,    ceit,  it  is  more  consonant  to  reason 
271,  in  which  it  was  held  that  the    that  he  who 'puts  trust  and  confi- 
assignee  of  a  mortgage  securing  a    dence  in  the  deceiver  should  be  a 
promissory   note   takes   free   from    loser  rather  than  a  stranger.' "    This 
equities,  says  that   the    argument    principle  is  that   of  estoppel    (see 
which  supports  it  is  **  that  the  debt    post,  ch.  XIV)  as  applied  to  ambula- 
is  the  principal  thing  and  the  mort-    tory  choses  inaction.    See  ch.  XXIV. 
gage  is  the  mere  adjunct   of  the    It  covers  the  case  of  a  mortgage  to 
debt;"  that  the  answer  to  the  argu-    secure  payment  of  money  as  well  as 
ment  is  that "  tlie  note  and  the  mort*    one  to  secure  payment  of  a  note, 
gage  do  not  together  constitute  a       (2)  It  is  not  correct  to  say  that  the 
promissory  note; "  that  the  rule  as    rule  as  to  the  assignee  of  notes  tak- 
to  notes  *'  was  first  adopted  by  the    ing  free  from  equities  has  been  con- 
courts  and  has  ever  since  been  main-    fined  to  "mercantile  and  commer- 
tained  solely  with  a  view  to  promote    cial  dealings."    It  has  been  much 
the  interests  of  merchants,  and  to    more    widely   extended,   and   now 
secure  the  success  and  freedom  of    covers  all  ambulatory  transactions, 
mercantile    and    commercial   deal-    See  ch.  XXIV. 
ings.    A  promissory  note  accompa-       Some  recent  cases  are  State  Bank 
nied  by  a  mortgage  is  not  in  any    v.  Flathers  (1892X  45  La.  Ann.  78;  13 
pense  a  mercantile  or  commercial    S.  R  244;  Pertuit  v.  Damaro  (1898), 
security."    There  are  two  answers    50  La.  Ann,  893;  24  S.  R.  681;  Ferris 
to  this:  V.  Briscoe  (1898),  78  III  App.  242; 

(1)  The  underlying  argument  of    Jones  v.  Dulick  (1898),  55  Paa  R  522 
the  court  is  inadequately  stated.    It    (fCnn.);  Mack  v.  Prang  (1899),  70  N. 
is  as  follows:  ^'To  let  in  such  a  de-    W.  R  770  (Wia). 
fense  against  such  a  holder  would 
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I  have  in  no  way  made  his  representation  credible.  Sapposin 
however,  that  in  selecting  the  agent  I  had  chosen  a  horse 
dealer  —  that  is,  one  whose  usual  powers  are  ira^erstood  to  in- 
clude a  power  to  warrant.  In  this  case  I  ought  to  be  estopped, 
because  I  have  by  the  selection  of  my  agent  made  the  misrep- 
resentation as  to  authority  credible.^ 

Again  varying  the  case:  Suppose  that  I  sent  ray  agent  with 
the  horse  to  a  fair  (where  it  is  usual  to  give  a  warranty),  with 
.  instructions  to  sell  but  not  to  warrant,  and  he  sold  and  war- 
ranted. I  am  in  this  case  also  precluded  from  denying  my 
agent's  authority  to  warrant,  because,  by  allowing  my  agent  to 
operate  at  a  fair  where  warranties  are  usually  given,  I  have 
made  credible  his  misrepresentation  of  his  authority.' 

JSills  and  Notes, —  I  draw  a  note  and  leave  it  in  my  desk  un- 
signed. It  is  stolen.  My  name  is  forged,  and  the  note  passed 
to  an  innocent  holder.  I  am  not  estopped.  I  have  not  made 
credible  the  representation  that  the  note  was  my  real  obliga- 
tion.' Varying  the  case :  I  give  a  friend  an  accommodation 
acceptance  which  he  afterwards  returns  unused.  I  tear  it  in 
two  (but  so  neatly  that  the  severance  might  well  be  taken  to 
have  been  for  safer  transmission  through  the  mails)  and  throw 
it  on  the  ground.  He  picks  up  the  pieces,  pastes  them  together, 
and  passes  the  bill.  I  am  liable ;  for  I  have  by  insuiiicient  can- 
cellation made  credible  the  representation  that  the  acceptance 
was  genuine.* 

Varying  the  case  again :  Suppose  that  the  forged  note  is  pre- 
sented to  me  for  payment,  and  that  I  forbear  denouncing  the 
forgery  until  after  the  holder's  position  has  been  damaged  by 
the  flight  or  change  of  circumstances  of  the  forger;  I  am  es- 
topped by  the  assistance  which  1  have  rendered  to  the  success 
of  the  fraud.*  Seeing  "the  mistake  into  which  he  had  fallen^ 
it  was  my  duty  to  be  active."  • 

Partnership. —  Members  of  a  firm,  for  the  purpose  of  obtain- 
ing credit,  falsely  represent  that  I  also  am  a  member  of  it.    I 

1  See  oh.  XXV.  »McKenzie  v.  British  Linen  Ca 

2  See  ch.  XXV.  (1881X  6  App.  Ca&  82.  And  see  cases 

3  See  ch.  XXV.  cited  with  this  one  in  oh.  XL 
♦Ingham  v.  Primrose  (1859),  28  L.       SRamsden  t.  Dyson  (1866),  L.  R.  1 

J.  C.  P.  294,    The  case  has  been  much    H.  L,  140. 
suspected.    See  cK  XXV. 
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Other  with  the  money;  No.  2  procured  the  mortgage  to  bo 
executed  by  the  mortgagor,  who  signed  the  usual  receipt  for 
the  money;  the  mortgage  was  sent  to  the  other  trustee  (No.  1)^ 
and  executed  by  him;  some  of  the  money  was  kept  by  trustee 
No,  2,  and  was  therefore  never  received  by  the  mortgagor; 
No.  2  afterwards  died ;  and  the  question  arose  between  the  sur- 
viving trustee  (No.  1)  and  the  mortgagor  as  to  whether  the 
latter  owed  the  sum  retained  by  No.  2.  It  was  held  that  the 
mortgagor  was  estopped  by  the  acknowledgment  upon  the  mort- 
gage. He  had  enabled  No.  2  to  represent  to  No.  1  that  he  (the 
mortgagor)  had  received  the  whole  amount,  and  had  thus  pre- 
vented discovery  of  the  fraud.* 
V  OatenaiUe  Ownership. —  There  are  very  many  cases  in  which 
estoppel  is  due  to  assisted  misrepresentation  by  ostensible  own- 
ership. That  is  to  say,  the  true  owner  of  property  may  be 
estopped  from  asserting  his  title  by  enabling  some  other  person 
to  successfully  represent  himself  as  the  owner,  and  thus  to  de- 
ceive an  innocent  purchaser. 

Where  the  true  owner  has  really  transferred  the  title,  and  it 
has  fraudulently  been  passed  on  to  an  innocent  transferee,  the 
true  owner  may  also  be  said  to  be  estopped.  But  that  case  can 
be  viewed  as  one  in  which  the  purchaser,  having  actually  got 
the  estate  in  the  property,  is  entitled  to  hold  it  without  refer- 
ence to  estoppel,  as  against  a  merely  equitable  claimant.  Which- 
ever ground  may  be  thought  to  be  the  true  one,  the  result,  at 
all  events,  is  unquestioned.^ 

Estoppel  must  clearly  be  invoked,  however,  where  not  the 
title  itself,  but  the  appearance  of  it  only,  has  been  conferred 
upon  the  fraudulent  grantor  —  for  example,  by  transferring  to 
him  for  particular  purpose  a  bill  of  lading.  In  such  case  it  is. 
impossible  for  the  innocent  purchaser  to  say  that  he  has  any 
title  at  all;  and  his  position  must  be  maintained  by  estoppel,, 
grounded  upon  the  misrepresentation  of  the  custodian  of  the 
bill  and  the  assistance  rendered  by  its  real  owner.  Many  such 
cases  will  be  found  in  subsequent  chapters.' 

And  estoppel  must  be  appealed  to  where,  although  the  title 

1  West  V.  Jones  (1851)«  1  Sim.  (N.  S.)  of  solution  when  the  purchaser  takes. 
205.  And  !:>ee  London  v.  SufHeld  (that  which  is  stiU  caHed)  an  equita> 
(1897),  2  Ch.  608;  66  L.  J.  Ch.  790.  ble  estate.    See  ch.  XVIIL 

2  The  case  becomes  more  difficult  '  Post^  chs.  XVII  to  XXVL 
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itself  has  been  vested  in  a  trustee,  the  person  misled  by  the 
appearance  of  beneficial  ownership  is  not  a  sub-purchaser,  but 
a  creditor  of  the  trustee.  Usually  a  creditor  can  seize  such 
Estates  only  as  his  debtor  in  reality  owns;  and  if  the  debtor  be 
a  trustee,  his  creditors  are  not  commonly  entitled  to  levy  upon 
the  trust  estate.^  It  has  been  held,  however,  in  a  great  many 
cases  that  if  the  property  has  been  transferred  to  the  debtor 
in  order  that  by  his  appearance  of  financial  strength  he  may 
obtain  credit,  the  true  owner  may  be  estopped  from  setting  up 
his  beneficial  title  against  creditors.^  For  estoppel  in  such 
cases  it  is  not  sufficient  that  the  title  to  the  property  has  been 
vested  in  the  name  of  the  debtor ; '  so  to  hold  would  be  to  add 
a  new  terror  to  trusteeship/  Intent  to  mislead  creditors  must 
more  or  less  clearly  appear.* 

Concealment  of  an  incumbrance*  upon  the  debtor's  own  prop- 
erty, or  concealment  of  a  debt  due  by  him,^  niay,  upon  similar 
grounds,  have  the  effect  of  estopping  the  incumbrancer  or  cred- 
itor from  asserting  bis  claim.  The  reputed  ownership  clause 
of  the  English  bankruptcy  act  has  given  statutory  approbation 
to  this  principle.® 

»Re    General    Horticultural   Co.  •Trenton  v.  Duncan  (1881), 86 N.Y. 

(1886),  88  Ch.  D.  512;  55  L.  J.  Ch.608;  221;  Kingman  v.  Graham  (1881),  51 

Badeley  ▼.   Ck)nsolidated    (1888),  88  Wi&  232;  Leete  v.  State  Bank  (1893), 

Ch.  D.  238;  57  L.  J.  Ch.  468;  Camp-  115  Ma  184;  21  S.  W.  R.  788,  793;  In- 

bell  v.  GemmeU  (1890),  6  Man.  353;  gals  v.  Ferguson  (1894),  59  Mo.  App. 

Case  V.  Bartlett  (1898).  12  Man.  280;  299;    Warner  v.   Watson  (1895),  35 

Root  y.  French  (1835),  13  Wend.  570  Fla.  402;  17  &  R.  654:   McClain  ▼. 

(N.  Y.);  Bryant  v.  Whitcher  (1872),  Abshire  (1895X  1  Ma  Appu  R,  754;  63 

52  N.  H.  158.    See  as  to  creditors  of  Mo.  App.  333;  Iseininger  v.  Criswell 

a  shareholder  in  a  company,  after  he  (1896),  98  Iowa,  382;  67  N.  W.  R.  289. 

has  executed  a  transfer,  but  before  *  Trenton  Bank  v.  Duncan  (1881 )» 

it  is  registered,  ch.  II.  86  N.  Y.  221;  Curtis  v.  Wilcox  (1892), 

2Tapp  ▼.  Lee  (1803),  3  Bos.  &  P.  91  Mich.  229;  51  N.  W.  R  992;  Bray- 

367;  Corbettv.  Brown  (1831),  8  Bin^.  ton  v.  Harding  (1894),  56  III.  App. 

33;  Graham  ▼.  Thompson  (1892),  55  862;  Wachusett  v.  Sioux  City  (1894), 

Ark.  296;  18  a  W.  R.  5a  63 Fed.  R  366;  Bacon  v.  Harris  (1894), 

'Breeze  v.  Brooks  (1886),  71  CaL  62  Fed. R 99;  Baker  ▼.  Sea vey  (1895). 

169;  9  Pac.  R  670;  11  id.  885;  Rob-  163  Mass.  522;  40  N.  E.  R  863;  Syl- 

erts  ▼.  Trammel  (1896),  15  Ind.  App.  Tester  v.  Henrich  (1895),  93 Iowa,  489; 

445;  44  N.  E.  R  321.  61  N.  W.  R  942. 

♦Kern  v.  Day  (1893),  45  La.  Ann.  7 Powers  v.  Large  (1889),  75  Wis. 

71;  12  a  R  6;  Girault  v.  A.  P.  Hotal-  494;  43  N.  W.  R  1112. 

ing  Ca  ri893).  7  Wash.  90;  34  Paa  R  ^  See  reference  to  this  statute  in 

471;  Hill  V.  Van  Sandt  (1895),  1  Kan.  ch.  XL 
App.  367;  40  Pac.  R  676. 
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Standing  hj, —  Perhaps  the  most  familiar  form  of  assisted 
misrepresentation  is  that  in  which  an  owner  of  property  stands 
by  while  it»is  sold  by  another  person  to  an  innocent  purchaser. 
Since  Pickard  v.  Sears^  it  might  well  be  thought  to  be  clear 
that  an  owner  of  property  would  be  estopped,  as  against  an  in- 
nocent purchaser  of  it,  were  he  to  stand  by  and  allow  it  to  be 
sold  without  disclosing  his  title.  Kitchie,  C.  J.,  of  the  Cana- 
dian Supreme  Court,  however,  in  a  case  involving  the  validity 
of  a  tax  sale,  said :  ^  ' 

"  As  to  the  estoppel  claimed.  I  do  not  think  that  the  mere  fact  of  .  .  . 
knowing  of  the  sale  and  not  forbidding  it  or  protesting  against  it  would 
estop  them  from  contesting  its  validity;  nor  tne  mere  fact  of  .  .  .  re- 
questing D.  to  attend  the  sale  and  bid  the  property  in.  .  •  .  All  the 
admission  amounts  to  is  that  the  plaintiffs  knew  of  the  sale,  and  did  not 
forbid  or  protest  against  it.  This  tn  my  opinion  they  were  not  t>ound  to  do; 
there  was  no  duty  to  speak" 

The  learned  judge  was  of  opinion  that  there  was  no  estoppel 
because  the  defendant  (the  purchaser)  did  not  know  that  the 
plaintiffs  (the  owners)  were  represented  at  the  sale,  and  that, 
therefore, 

"the  defendant  was  (not)  at  all  influenced  by  what  the  .  •  •  plaint- 
iffs did  or  omitted.  So  far  as  the  defendant  is  concerned  there  is  no  rep- 
resentation made  to  her  at  all,  and  certainly  none  made  with  the  intent 
that  it  should  be  acted  upon  by  her.  ...  In  other  words,  the  defend- 
ants were  never  deceived,  or  induced  to  alter  their  position,  by  any  state- 
ment or  act  of  the  plaintiffs.  .  .  .  Therefore  in  this  case  the  two  great 
ingredients  •  .  .  are  wanting,  namely,  that  the  plaintiff  intended  that 
the  defendant  should  act  on  the  faith  of  his  act  or  representation^  nor 
that  the  defendant  did  so  act.'* 

1  (1837)  6  A.  &  E.  469.    See  the  H.  a  Fricke  &  Ca  (1895),  170  Pa.  St 

'  following  cases:    Proctor  v.  Bennis  83;  83  Atl.  R.  684;  Bates  t.  Swiger 

(1887),  86  Ch.  D.  740;  57  L.  J.  Ch.  11;  (1895),  40  W.  Va.  4*^0;  21  a  K  R.  874; 

Ogilvie  V.  West  Australia  (1896),  A.  C.  Camp  v.  St  Louis  (1895X  63  Ma  App. 

257;  Davis  v.  Snyder  (1850),  1  Gr.  88;  Stephens  v.  Head  (Ala.,  1898).  24 

134;  Robinson  v.  Cook  (1884).  6  Ont  a  R.  788;  Ashurst  v.  Ashurst  (Ala., 

590:  McDiarmid  ▼.  Hughes  (1888),  16  1898),  24  a  R  760;  Nodle  v.  Haw- 

Ont  570;  Cady  v.  Owen  (1861),  34  Vt  thorne  (1899),  107  Iowa,  880;  77  N. 

598;  WoodhuU  v.  Rosenthal  (1875),  W.  R.  1083;  Rastrup  r.  Prendergast 

61  N.  Y.  382;  International  v.  Bowen  (1899),  179  IlL  553;  53  N.  R  R.  995. 

(1875),  80  III.  541;  Studdard  V.  Lem-  ••The  term   *8tanding-by'    .    .    . 

mond  (1878),  48  Ga.  100;  Chapman  v.  does  not  mean  actual  presence  or 

Pingree  (1877X  67  Me.  198;  Morgan  actual  participation  in  the  transac- 

V.  Railroad  Co.  (1877),  96  U.  S.  716,  tion,  but  it  means  a  silence  where 

720;  Wagner's  Appeal  (1881),  98  Pa.  there  is  knowledge  and  a  duty  to 

St.  77;  Trenton  Banking  Ca  V.  Dun-  make  a  disclosure."     Anderson  t. 

can  (1881),  86  N.  Y.  221;  Bradley  v.  Hubble  (1883),  93  Ind.  578;  approved 

Luce  (1881),  99  111.  234;   Griffin  v.  in  Kuriger  ▼.  Joest  (1899),  63  N.  E.  R. 

Nichols  (1883),  51  Mich.  575;  17  N.  W.  768. 

R.  63;  Miller  v.  Ross  (1895),  107  Mich.  s Flanagan  t.  Elliott  (1886),  12  a  a 

^38;  65  N.  W.  R.  563;  Moreland  v.  Can.  44a 


CHAPTER  V. 

CONDITION  NO.  a 

There  Must  ie  a  Disregard  of  Some  Duty. 

Introddotoey. 

Everj^one  is  familiar  with  the  maxim  Sic  utere  tuo  tit 
alienu7ji  nan  Icedas,  in  its  application  to  property  of  physical 
character.  It  is  not  dissimilar  from  Mr.  Herbert  Spencer's 
definition  of  the  compromise  which  the  social  state  imposes  be- 
tween "  that  positive  element  implied  by  each  man's  recogni- 
tion of  his  claims  to  unimpeded  activities  and  the  benefits  they 
bring,"  on  the  one  hand,  and  "that  negative  element  implied 
by  the  consequences  of  limits  which  the  presence  of  other  men, 
having  like  claims,  necessitates,"  on  the  other.'  His  formula 
is  this:  "Every  man  is  free  to  do  that  which  he  wills,  provided 
he  infringes  not  the  equal  freedom  of  any  other  man."'  What 
is  the  relation  of  such  rules  and  maxims  to  the  realm  of  busi- 
ness and  commerce? 

Man  in  the  whirl  and  complexitj'  of  modern  conditions  and 
engagements  is  far  less  an  individual  than  a  member  of  a  society 
owing  duties  to  his  fellow  members.  He  is  a  unit,  no  doubt, 
but  one  having  relations  and  associations  productive  of  re- 
sponsibilities. As  in  the  physical  domain  he  owes  a  duty  of 
carefulness  and  circumspection  and  behavior,  regulated  by  the 
peculiarities  of  his  personal  environment;  and  as  in  the  region 
of  morals  he  is  debtor  (although  sometimes  without  legal  en- 
forcement) to  his  fellowmen;  so  also  in  the  affairs  of  commerce 
and  business  he  is  obliged  to  observe  and  have  some  degree  of 
regard  for  the  interests  of  others.  He  cannot  always  safely 
"  do  with  his  own  as  he  pleases." 

That  the  duties  thus  imposed  are  not  absolute  but  relative  to 
the  conditions  which  may  obtain  from  time  to  time'  is  but  to 

1  Justice,  37.  &  N.  781:  26  L.  J.  Ex.  171,  approved 

'^  Id.  4a  iD  Potter  v.  Faulkner  (1861),  1  R  &  S. 

»See  Degg  v.  Midland  (1857).  1  R    800;  31  L.  J.  Q.  B.  80. 
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**An  Appropriate  Measure  of  Prudence.^ 
Sir  Frederick  Pollock  in  his  work  on  Torts  says:  * 

"  The  whole  modem  law  of  negligence,  with  its  manj  deTelopraents,. 
enforces  the  duty  of  fellow-citizens  to  observe,  in  varying  circumstances^ 
an  appropriate  measure  of  prudence  to  avoid  causing  harm  to  one  another* 
The  situations  in  which  we  are  under  no  such  duty  appear  at  this  day  not 
as  normal  but  as  exceptional.  A  man  cannot  keep  shop,  or  walk  into  the 
street,  without  being  entitled  to  expect,  and  bound  to  practice  observance 
of  this  kind,  as  we  shall  more  fully  see  hereafter.  If  there  exists  then  a 
positive  duty  to  avoid  harm,  much  more  must  there  exist,  whether  it  be 
so  expressed  in  the  books  or  not,  the  negative  duty  of  not  doing  wilful 
harm,  subject,  as  all  general  duties  must  be  subject,  to  the  necessary  ex- 
ceptions. The  three  main  heads  of  duty  with  which  the  law  of  torts  is 
concerned,  namely,  to  abstain  from  wilful  injury;  to  respect  the  propertv 
of  others;  and  to  use  due  diligence  to  avoid  causing  harm  to  others^  are  all 
alike  of  a  comprehensive  nature.  As  our  law  of  contract  has  been  gen-* 
eralized  by  the  doctrine  of  consideration  and  the  action  of  assumpsit^  so 
has  our  law  of  civil  wrongs,  by  the  wide  and  various  applications  of  ac- 
tions  on  the  case." 

Widely  comprehensive  rales  of  such  character  find  multita- 
dinous  illustration :  You  may  construct  reservoirs  or  fish-ponds, 
but —  You  may  burn  rubbish-heaps  or  enjoy  bonfires^  but  — 
You  may  build  a  factory  or  play  a  piano,  but — ^ 

What  is  "  an  appropriate  measure  of  prudence,"  the  same 

1  Pollock  on  Torts  (5th  ed.),  23.  ant  was  liable.  Vaughan  ▼.  Menlove 

3  To  remind  readers  of  the  general  (1837),  8  Bing.  N.  C.  46a 

law,  the  following  quotations  are  ''So  where  the  defendant  intrusted 

given  from  UnderhiU  on  Torts  (4th  a  loaded  gun  to  an  inexperienced 

ed..  166  and  66):  servant  girl  with  directions  to  take 

"  Negligence  consists  in  the  omis-  the  priming  out*  and  she  pointed  and 

sion  to  do  something  which  a  reason-  fired  at  the  plaintiff  *s  son,  wounding 

able  man  would  do,  or  in  doing  some-  and  injuring  him,  the  defendant  wa» 

thing  which  a  reasonable  man  would  held  liable.    Dixon  v.  Bell,  5  M.  &  S» 

not  do.  Blyth  v.  Birmingham  Water  198. 

Ca  (1836),  25  L.  J.  Ex.  212.  **  A  master  is  bound  to  take  reason- 

"  It  is  a  public  duty  incumbent  able  precautions  to  insure  his  serv- 

upon  every  one  to  exercise  due  care  ant's  safety;    and  if,  through  the 

in  his  daily  life;  and  any  damage  re-  absence  of  such  reasonable  precau> 

suiting  from  his  negligence  is  a  tort,  tions,  or  through  the  breach  of  some 

*'Thus  where  the  plaintiff  was  in  duty  incumbent  on  the  master,  or 

the  occupation  of  certain  farm  build-  through  the  personal  negligence  of 

ings,  and  of  corn  standing  in  a  field  the  master,  the  servant  is  injured, 

adjoining  the  field  of  defendant,  and  the  master  wiU  be  responsible.    Or- 

the  defendant  stacked  his  bay  on  the  raond  v.  Holland  (1858),  R  R  &  E. 

latter,  knowing  that  it  was  in  a  102;  Ashwix  v.  Stanwix  (1861),  80  L.. 

highly  dangerous  state  and  likely  to  J.  Q.  B.  183.*'  See  also  Black  v.  Christ* 

catch  fire,  and  it  subsequently  did  church,  eta  (1894),  A«  C.  48^  63  Ik  J.. 

ignite,  and  set  fire  to  the  plaintiff  s  P.  C.  82. 
property,  it  was  held  that  the  defend- 
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pie  is  completely  denied.  An  effort  will  be  made  to  show  that 
the  principle  has  been  in  some  branches  of  the  law  of  estoppel 
in  reality  accepted;  to  uphold  the  principle  as  one  necessary 
to  the  condition  of  commercial  nations;  and  to  urge  its  adop- 
tion in  certain  lines  of  cases  from  which  it  is  at  [Present  ex- 
cluded. 

But  first  observe  the  relation  and  application  of  the  princi- 
ple in  hand  to  estoppel  by  assisted  misrepresentation.  In  other 
words:  How  can  the  duty  of  observing  "  an  appropriate  meas- 
ure of  prudence  to  avoid  causing  harm  to  others"  have  any 
bearing  upon  the  law  of  estoppel  ? 

Suppose  that  a  mortgagee  hands  over  the  title  deeds  to  the 
mortgagor,  and  that  the  mortgagor  fraudulently  deposits  them 
with  a  banker  as  security  for  a  loan.  The  mortgagee  may 
now  be  estopped  from  setting  up  his  title  against  the  banker; 
and  the  reason  is  that  he  has  assisted  the  misrepresentation  of 
unincumbered  ownership  made  by  the  mortgagor — he  has 
made  that  representation  credible.*  But  we  cannot  arrive  at 
this  result  without  bringing  our  principle  into  operation  as  a 
major  premise.  We  must  say  that  there  is  a  duty  to  **  observe 
an  appropriate  measure  of  prudence  to  avoid  causing  harm  to 
others;'-  that  the  mortgagee  in  handing  over  the  deeds  com* 
mitted  a  breach  of  that  duty  (for  he  knew  that  he  was  equip- 
ping the  mortgagor  with  a  simple  method  of  defrauding  other 
people);  and  that  for  such  breach  of  duty  he  is  estopped  —  for 

"Tlie  common-law  duty  to  exercise  care  to  avoid  doing  harm  to  others 
may  be  derived  from  the  ownership,  custody,  control  or  use  of  instrumen- 
taiities  which  may  of  necessity,  or  in  reasonable  probabilityi  inflict  dam- 
age." 2 

The  rule  applies  that 

*'  When  any  person  under  a  legal  duty  to  any  other  person  to  conduct 
himself  with  reasonable  caution  in  t)ie  transaction  of  an^  business,  neg- 
lects that  duty;  and  when  the  person  to  whom  the  duty  ia  owing  alters 
his  position  for  the  worse  because  he  is  misled  as  to  the  conduct  of  the 
negligent  person  by  a  fraud  ot  whicli  such  neglect  is,  in  the  natural  coarse 
ot  things,  the  proximate  cause,  the  nej^ligent  person  is  not  permitted  to 
deny  tiiat  he  acted  in  the  manner  in  which  the  other  person  was  led  by 
such  fraud  to  believe  him  to  act.*'' 

Application  of  the  Principle  to  Estoppel  Denied. 

It  is  of  the  greatest  importance  that  this  relationship  be- 
tween duty  and  estoppel  should  be  clearly  appreciated.    From 

1  See  many  similar  cases  referred  '  Stephen's  Dig.  Law  of  Evidence 
to  in  chapter  IV.  (2d  ed.),  124 

2  Jaggard  on  Torts,  885. 
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Try  the  alternative:  that  there  is  not,  in  a  case  of  estoppel 
by  standing  by,  the  element  of  duty.  We  must  then  say  that 
the  bystander  did  perfectly  right  in  silently  permitting  the 
fraud  to  be  committed  (for  there  was  no  duty  incumbent  upon 
him  to  reveal  his  title),  and  for  doing  that  which  was  perfectly 
right  he  must  lose  his  property — must  be  estopped.  That  la 
not  very  satisfactory. 

"  Before  any  person  can  complain  of  negligence  he  most  make  out  a 
duty  to  take  care:  and  that  duty  can  only  arise  in  one  of  two  ways,  namely^ 
either  by  contract,  or  by  the  law  imposing  it."i 

**  A  person  cannot  be  said  to  be  culpable  in  not  doing  a  particular  things 
unless  It  is  his  duty  to  do  it"  > 

It  is  equally  clear  that  in  all  other  cases  of  estoppel  there 
must  be  the  element  of  breach  of  duty.  In  all  of  them  it  is  not 
that  the  estoppel-denier  has  been  the  author  of  his  own  mis- 
fortunes, but  that  he  has  got  some  other  person  into  trouble. 
In  all  of  them  he,  upon  the  facts,  is  unhurt;  and  what  we  have 
to  do  is  to  find  some  reason  for  saying  to  him:  ^'  You  must  not 
assert  these  facts."  The  only  reason  we  can  give  is  that  upon 
the  faith  of  his  misrepresentation  or  assisted  misrepresentation 
of  the  facts  some  other  person  has  changed  his  ppsition.  But 
if  he  was  perfectly  right  in  misrepresenting  —  that  is,  if  the 
law  did  not  impose  upon  him  any  duty  not  to  misrepresent,  or 
to  aid  in  misrepresentation,  there  is  no  reason  (known  to  the 
law  at  least)  why  he  should  not  assert  the  facts.  If  he  has  done 
something  (legally)  wrong,  then  penalize  him.  If  he  has  been 
silent  when  he  oiight  to  have  spoken,  then,  and  not  otherwise, 
compel  silence  when  he  wishes  to  speak. 

The  Principle  Already  in  Operation. 

It  has  been  said  that  the  duty  of  "an  appropriate  measure  of 
prudence  "  has  been  allowed  (although  frequently  unconsciously) 
to  govern  the  decision  of  cases  in  various  departments  of  the 
law  (besides  that  of  tort).  For  example,  it  is  your  duty  in  draw- 
ing a  check  not  to  leave  tempting  spaces  in  it;  for  thereby 
your  banker  may  be  defrauded.'  It  is  your  duty  not  to  allow 
your  mortgagor  (except  under  special  circumstances)  to  have 
the  custody  of  the  title  deeds;  for  thereby  some  money  lender 

I  Per  Bramwell,  J.,  in  Dickson  v.  Cooke  (1848),  2  Ex.  654;  18  L.  J.  Ex. 

uters  (1877),  3  C.  P.  D.  5;  46  L.  J.  114. 

P.  197.  » Young  V.  G rote  (1827),  4  Bing.  258; 

Per  Alderson,  B.,  in  Freeman  v.  12  Moo.  484;  5  L.  J.  C.  P.  16(k 
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up  ^ — a  plea  that  would  not  save  the  payee  from  a  charge  of 
forgery,  for  it  is  not  true.  If  you  allow  your  mortgagor  to 
have  the  deeds  and  thus  to  pose  as  unincumbered  owner,  the 
reason  given  for  your  postponement  is  that  "a  second  mort- 
gagee who  has  the  title  deeds  without  notice  of  any  prior  in- 
cumbrance shall  be  preferred;"*  a  proposition  which,  as  we 
shall  see,'  holds  good  only  where,  according  to  the  principles 
of  estoppel,  it  ought  to  do  so,  and  in  other  cases  is  falsified.  If 
you  intrust  your  negotiable  securities  to  a  broker  who  trans- 
fers them  in  defiance  of  your  instructions,  it  is  said  that  you 
lose  because  *'  the  law  merchant  validates  in  the  interest  of  com- 
merce a  transaction  which  the  common  law  would  declare 
void;"*  and  that  "the  ordinary  rules  of  the  common  law  are 
made  to  bend;"*  whereas  the  ordinary  rules  of  estoppel  are 
quite  suflftcient  for  the  case.^  If  you  permit  your  agent  to  have 
an  apparent  authority  larger  than  the  real,  it  is  said  that  you 
are  responsible  for  the  agent's  acts  because  "  the  authority  of 
the  agent  to  perform  all  things  usual  in  the  line  of  business  iu 
which  he  is  employed  cannot  be  limited  by  any  private  order 
or  direction  not  known  to  the  party  dealing  with  him;"^ 
whereas  the  truth  is  that  you  can  limit  him  as  much  as  you 
like,  but  that  if,  notwithstanding  such  limitation,  you  allow 
him  to  act  as  though  there  were  none,  you  are  estopped  from 
setting  it  up.  And  if  you  execute  a  document  which  does  not 
reflect  your  true  agreement,  it  is  said  that  one  sort  of  fraud 
upon  you  will  render  the  document  void,  whereas  another  will 
render  it  voidable  only  —  a  bit  of  lochomachy  that  will  not 
stand  investigation.® 

Common  Characteristics  —  Estoppel. 

Gathering  all  such  cases  together,  we  find  that  they  have 
this  strong  common  characteristic,  that  there  has  always  been 

1  Montagu  v.  Perkins  (1853),  22  L.  J.        3  See  post,  ch.  XIX. 

C.  P.  187.  <Swan  v.  N.  R  A.  (1862),  7  H.  & 

2  Goodtitle  v.  Morgan  (1787),  1  T.  R    N.  634;  81  L.  J.  Ex.  436. 

762;  Layard  v.  Maud  (1867),  L.  R       *PerByles,  J.,  in  Swan  v.  N.  R  A« 

4    Eq.   397,  406;    36   L.   J.   Ch.   669;  (1868),  2  H.  &  C.  185;  82  JU  J.  Ex.  27a 

Hunter  V.  Walters  (1871),  L.  R  11       « See  po«f,  ch.  XXIV. 

Eq.  316;   41  L.  J.  Ch.  175;  Spencer       'Smith's  Mer. Law (8th ed.), p.  675; 

V.  Clark  (1878).  9  Ch.  D.  142;  47  L.  J.  and  see  post,  ch.  XXVL 

Ch.  692;  Lloyd  v.  Jones  (1885),  29  Ch.        «See  ch.  XXV. 

D.  229;  54  L.  J.  Cii.  931. 
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other  ideas)  from  observation  of  the  injuries  worked  by  its  dis- 
regard. Bat  the  induction  is  not  yet  complete,  and  although, 
in  the  future  some  finished  and  detailed  code  of  conduct  as  ap- 
plied to  the  transactions  and  affairs  of  business  and  commerce 
may  be  formulated,  the  authorities  as  yet  provide  none  such. 
For  the  present  we  must  be  content  when  (as  is  not  always  the 
case)  the  broad  law  of  reasonable  care  for  the  interests  of  others 
is  held  to  be  incumbent  upon  us. 

The  Altruistic  Yiew  Advocated. 

fl 

Speaking  generally,  the  view  advocated  in  this  work  is  the 
altruistic.  The  principles  which  obtain  with  reference  to  phys- 
ical relations  ought,  it  is  believed,  to  regulate  business  inter- 
course ;  and  the  language  of  Sir  Frederick  Pollock  above  quoted  * 
should  be  imported  into  the  law  of  estoppel: 

**The  whole  modern  law  of  negligence,  with  its  many  developments,  en- 
forces the  duty  of  fellow-citizens  to  observe,  in  varving  circumstances,  an 
appropriate  measure  of  prudence  to  avoid  causing  harm  to  one  another.** 

In  the  realm  of  torts  it  is  plainly  seen-  that  if  the  owner  of 
hay  (in  a  highly  combustible  condition)  will  unnecessarily  stack 
it  against  a  neighbor's  barn  (although  on  his  own  land),  he 
ought  to  be  liable  if  it  cause  the  barn  to  burn.'  But  it  is  by 
no  means  so  clearly  recognized  that  if  the  maker  of  a  blank 
note  (a  highly  "negotiable"  document)  will  so  carelessly  deal 
with  it  that  it  is  fraudulently  made  use  of  to  filch  money  from 
a  third  person's  pocket,  the  maker  ought  to  stand  the  loss.  It 
is  an  accepted  principle  in  torts  that 

**One  who  enters  on  the  doing  of  anything  attended  with  risk  to  the 
persons  or  property  of  others  is  held  answerable  for  the  use  of  a  certain 
measure  of  caution  to  guard  against  the  risk."' 

large  for  direct  participation  in  gov-  v.  FaU  (1880),  5  Q.  B.  D.  600;  49  L.  J. 

ernment?    Prof.  Seeley  makes  an-  Q.  B.  428. 

Bwer:  "You  might  as  well  ask,  Why  «Dean  v.  McCarty  (1846),  3  U.  C 

did  not  Augustus  discover  Amer-  Q.  K  448;  Buchanan  v.  Young  (1878), 

ioa?"     "Introduction   to   Political  23  U.  C.  C.  P.  101;  Gilson  v.  North 

Science,"  p.  164.  Grey  Ry.  Ca  (1873),  83  tJ.  0.  Q.  B. 

1  Ante,  p.  30.  128;  Furlong  v.  CarroU  (1882),  7  Ont. 

"Vaughan    t.    Menlove    (1837),    8  App.  145;  Booth  v.  Moflfatt  (1896),  11 

Bing.  N.  C.  468.    And  see  the  prin-  Man.  25;  Owen  v.  Burgess  (1896),  id. 

ciples  laid  down  by  Cockburn,  C.  J.,  75;  Citizens  v.  Lepitre  (1898),  29  S.  C 

in  Vaughan  v.  Taff  Vale  Ry.  Co.  Can.  1;  Makins  v.  Piggott  (1898).  39 

(1860),  5  H.  &  N.  685;  29  U  J.  Ex.  247;  a  C.  Can.  188. 
and  by  Bramwell,  L.  J.,  in  Powell 


40  CONDITION  NO,  & 

and  therefore  the  defendants  owed  a  duty  to  merchants  andpersOfM  likely 
to  deal  with  the  documents,"  ^ 

(c)  For  the  same  reason,  a  company  owes  a  duty  of  careful- 
ness in  issuing  certificates  as  to  the  ownership  of  shares,  and 
will  be  estopped  if  they  are  made  use  of  to  support  misrepre- 
sentation.* They  are  intended  ^*^to  be  acted  upon  by  purchas- 
ers of  shares  in  the  market."  * 

{d)  So  also  with  reference  to  bills  of  lading;  representations 
in  them  are  to  be  taken  as  having  been 

**  made  to  any  one  who,  in  the  course  of  business,  might  think  fit  to  make 
advances  on  the  faith  of  them."  ^ 

And  there  is  therefore  a  duty  of  carefulness  with  regard  to  the 
assertions  which  they  contain  towards  persons  to  whom  they 
may  be  offered  in  support  of  representations  of  ownership  of 
goods.* 

{e)  So  also  with  reference  to  warehouse  receipts,*  and  other 
such  documents.^ 

2.  Ostensible  Agency, —  The  remarks  just  made  with  refer- 
ence to  indicia  of  ownership  are  equally  applicable  to  indicia 
of  agency.  Every  one  must  observe  such  reasonable  precau- 
tions as  will  prevent  his  complicity  in  misrepresentation  as  ta 
the  authority  of  his  ostensible  agents.*  It  is  upon  this  ground 
that  the  reasonableness  of  the  Factors  Acts  can  be  upheld;  and 
that  the  appearance  of  larger  powers  than  those  really  con- 
ferred will  often  work  estoppel.' 

3.  Lulling  into  Security, —  It  will  be  observed  that  of  the 
instances  above  referred  to,  some  are  cases  in  which  active  mis- 
representation is  forbidden,  but  some  also  are  cases  in  which 
activity  is  imposed  as  a  requisite  of  reasonable  social  conduct. 
It  is  in  such  instances,  of  course,  that  the  altruistic  theory  finds 
its  highest  development;  calling  as  it  does,  upon  every  one  to 
throw  off  his  cynicism  and  indifference,  and  to  exercise  (actively 
if  need  be)  "  an  appropriate  measure  of  prudence  to  avoid  caus- 

1  Coventry  v.  Great  Eastern  Ry.        *  Armour    v.  Michigan  (1875),  6a 

Co.  (1883),  11  Q.  R  D.  770;  52  L.  J.  Q.  N.  Y.  111.  12a 
B.  694.  *  See  ch.  XXII. 

2 Re  Bahia  (1868),  L.  R.  3  Q.  B.  584;        CHolton  v.  Sanson  (1862).  11  U.  a 

37  Ia  J.  Q.  R  166;  and  see  cases  cited  C.  P.  606.    And  see  ch.  XXIL 
with  this  one  in  ch.  XXII.  '  Prospectuses   and    company  re- 

'  Per  Lord  Herschell  in  Balkis  v.  ports,  for  example.    See  ch.  X 
Tomkinson  (1803),  A.  C.  403;  63  L.  J.        8  See  ch.  XX VL 
Q.  B.  134  8  See  ch.  XXIIL 
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ing  harm"  to  others.  A  good  example  of  this  duty  is  to  be 
fonnd  in  cases  in  which  a  man,  finding  that  his  name  has  been 
forged,  neglects  to  notify  the  victim  until  after  his  position  (by 
the  death,  escape  or  bankruptcy  of  the  forger)  has  been  changed. 
Why,  it  may  be  asked,  should  the  good  man  trouble  himself; 
he  has  done  nothing  wrong,  nor  has  he  connived  at  it?  But 
fortunately  the  law  has  declared  otherwise;^  although,  incon- 
sistently as  the  writer  thinks,  it  holds  that  a  man  may  accept 
a  bill  in  which  the  drawer  has  left  spaces  which  ofiFer  the  most 
obvious  temptation  to  fraudulent  increase  of  the  amount,  and 
may  tell  the  victim  that 

"it  is  not  consistent  with  the  general  spirit  of  the  law  to  hold  innocent 
persons  res^nsible  for  not  taking  measures  to  prevent  the  commission  of 
a  crime  which  they  may  have  no  reason  to  anticipate." 

In  a  later  part  of  the  present  chapter  some  reasons  will  be 
offered  as  against  this  holding;  for  (with  deference)  it  is  itself 
out  of  harmony  with  the  principles  of  the  law  of  estoppel,  and 
that  altruism  which  is  an  essential  and  indispensable  feature  of 
modern  affairs. 

4.  Another  class  of  cases  in  which  there  is  a  duty  to  be  act- 
ive is  to  be  found  in  the  law  of  partnership.  When  a  member 
of  a  firm  retires  from  it,  he  is  under  "  a  duty  "  *  to  give  notice 
of  that  fact  to  those  accustomed  to  deal  with  the  firm.  But 
why  f  May  he  not  say,  "  Let  the  dealers  take  care  of  them- 
selves; I  have  retired;  I  am  not  liable  for  the  goods,  for  I  did 
not  buy  them."  And  the  courts  might  say  (as  in  other  depart- 
ments of  the  law  they  sometimes  do),*  "  The  dealers  knew  that 
a  partner  might  have  retired  since  the  last  transaction;  they 
should  have  inquired."  No  doubt  this  could  verj'  properly  be 
said  if  the  egoistic  view  were  the  correct  one.  That  it  is  not 
said  is  to  be  attributed  to  the  underlying,  but  usually  unex- 
pressed, feeling  that  *'  an  appropriate  measure  of  prudence  to 
avoid  causing  harm  to  others  "  must  be  exercised  —  actively  if 
need  be. 

1  HcKenzie  ▼.  British  Linen  Ca  are  not  liable  to  an  innocent  trans- 

(1881X  6  App.  Cas.  83w    And  see  cases  feree  of  the  bill.    It  is  said  that  the 

cited  with  this  one  in  ch.  XL  transferee  knew  that  the  master  had 

'Scarf  v.Jardine  (1882), 7 App.  Cas.  authority  to  give    bills   for  goods 

357;  63  Lk  J.  Ch.  915L  shipped  only,   and  that  he  should 

'Where  a  master  signs  a  bill  of  have  inquired.    See  the  subject  dis- 

lading  for  goods  not  put  on  board,  cussed  in  ch.  XXVL 
it  is  held  that  the  owners  of  the  ship 
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5.  The  following  general  statements  of  the  law  are  not  too 
comprehensive: 

"  Whenever  one  person  is  by  circumstAnces  plaoed  in  soch  a  position 
with  regard  to  another  that  every  one  of  ordinary  sense  who  did  think 
would  at  once  recognize  that  if  he  did  not  use  ordinary  care  and  skill  in 
his  own  conduct  with  regard  to  those  circumstances  he  would  cause  dan- 
ger of  injury  to  the  person  or  property  of  the  other,  a  duty  arises  to  use 
ordinary  care  and  skill  to  avoid  such  danger.'*  ^ 

*' When  a  person  perceives  that,  in  a  matter  of  interest  to  himself,  an- 
other person  is  acting,  or  about  to  act,  or  likely  to  act,  in  a  mode  in  which 
as  a  reasonable  man  he  would  not  act  or  be  likely  to  act  if  he  knew  the 
real  facts,  a  duty  arises  on  the  part  of  the  former  to  inform  the  latter  of 
such  real  facts,  if -he  is  aware  of  them,  and  if  the  relative  position  in  which 
the  two  parties  stand  towards  one  another  is  such  that  the  latter  might 
reasonably  expect  the  former  to  tell  him  the  real  facts  if  the  former  were 
aware  of  them.*'  ^ 

Spaces  Oarelesslt  Left  in  Documents. 

These  opposing  views  (egoism  and  altruism)  have  come  into 
very  notable  conflict  with  regard  to  the  question  whether  a 
party  to  a  negotiable  instrument  may  safely  leave  in  it  spaces 
*which  may  easily  be  made  available  for  increasing  its  amount. 
The  subject  has  been  elaborately  discussed  in  the  very  recent 
case  of  Scholfield  v.  Zondeshorough*  and  in  it  the  old  case  of 
Young  v.  GroU^  was  once  more  dissected,  explained,  supported 
and  condemned.  Let  us  consider  these  cases  somewhat  closely, 
and  more  especially  the  later  of  the  two,  for  by  it  the  prin- 
ciple of  egoism  has  received  a  predominance  which  is  not  only 
opposed  to  the  decisions  in  many  other  analogous  cases,  but  i 
which  the  present  writer  believes  to  be  highly  injurious  to 
commercial  intercourse.  , 

(1827)  Young  v.  Grate — "that  fount  of  bad  argument." '  A 
depositor  in  a  bank  signed  a  blank  check,  and  left  it  with  his 
wife  to  fill  up  as  required.  The  wife  directed  a  clerk  to  fill  it  f 
up  for  £52.2.  He  did  so  and  showed  it  to  her.  She  then  in- 
structed him  to  get  it  cashed.  He  increased  the  amount  of  the  [ 
check  by  £400  (inserting  the  necessary  figure  and  words  ia 
spaces  which  he  had  left  for  that  purpose),  and  drew  the  larger 
sum  from  the  bank.  It  was  held  that  the  customer  and  not 
the  bank  should  suffer  the  loss. 

1  Heaven  v.  Pender  (1883),  11  Q.  B.  «(1827)  4  Bing.  258;  6  L.  J.  a  P. 

D.  509;  52  L.  J.  Q.  B.  703.  165;  12  Moa  484. 

2Cabab6  on  Estoppel,  81.  *So  Esher,  M.  R,  in  Scholfield  v. 

S(1894)  3  Q.  B.  660;  63  L.  J.  Q.  R  Londesborough  (1895),  1  Q.  R  &48; 

649;  (1895)  1  Q.  R  536:  64  L.  J.  Q.  Bw  64  L.  J.  Q.  R  29a 
298;  (1896)  A.  C.  514;  65  L.  J.  Q.  B.  59a 


> 
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liable  (according  to  Young  v.  Grote)  if  h.e  leaves  spaces  which 
are  fraudulently  filled  up;  but  the  acceptor  of  a  bill  is  not. 

Young  y.  Gkote. 

Examining  Young  v.  Grote  (the  check  case)  with  a  view  of  as- 
certaining the  ground  of  decision,  we  have  to  admit  that  those 
who  desire  to  suggest  estoppel  as  its  foundation  are  fairly  met 
with  the  statement  that  estoppel  is  not  once  referred  to  either 
by  counsel  or  judges;  that  the  decision  was  in  1827,  while  the 
doctrine  of  estoppel  was  not  familiar  to  common-law  courts 
until  Pickard  -y.  Sears^  in  1S37;  and  that  if  estoppel  had  been 
the  ground,  it  would,  therefore,  naturally  have  so  appeared. 
Upon  the  other  hand,  inasmuch  as  principles  are  never  first 
thought  out  and  afterwards  applied,  but  arise  experimentally 
and  empirically,  it  is  quite  possible  that  the  decision  in  Young 
V.  Grote  may  be  referable  to  doctrines  which  were  but  subse- 
quently formulated  —  to  the  principle  of  estoppel  by  assisted 
misrepresentation,  which  is  even  yet  largely  undeveloped.  And 
this  view  would  account  for  the  absence  of  the  word  "estop- 
pel "  in  the  case.* 

Every  judge  in  Young  v.  Grote  refers  to  the  drawer's  negli- 
gence as  being  the  cause  of  the  loss.  But  how  can  negligence 
be  material?  In  this  way:  The  check  was  not  that  of  the 
customer;  it  was  a  forgery;  the  banker  ought  not  to  have  paid 
a  forged  check;  therefore  he  ought  to  lose.  But  although  the 
check  was  forged,  yet  if  the  customer  was  estopped  from  so 
saying,  the  result  will  be  otherwise.  And  he  ought  to  have 
been  estopped.  The  check  was  represented  to  be  the  genuine 
order  of  the  customer,  and  the  customer  having  through  negli- 
gence assisted  the  misrepresentation  (provided  an  opportunity 

1 6  Ad.  &  E.  469,  by  many  other  judges.  See  per  Keat- 

-That  estoppel  is  the  true  ratio  ing  and  Williams,  JJ.,  in  Re  Swan, 

decidendi  is  affirmed  by  Lord  Cran-  7  C.  B.  N.  a  441.  446;  80  L.  J.  C.  P. 

worth  in  Bank  of  Ireland  v.  Evans  117,121;  per  Cleasby.  R,  in  Halifax 

(1855),  5  H.  L.  a  413;  and  Erie,  C.  J.,  v.  Wheelwright  (1875),  L,  R.  10  Ex. 

in  Re  Swan  (1859),  7  C.  B.  N.  S.  432;  192;  44  L.  J.  Ex.  136;  per  Lopes,  J.,  in 

30  L.  J.  C.  P.  113;  distinctly  denied  Scholfield  v.  Londesborough  (1805),  1 

by  Cockburn,  C.  J.,  in  Swan  v.  N.  B.  Q.  R  546;  04  L.  J.  Q.  R  303;  per  Cole- 

A.  (1863),  2  H.  &  C.  189;  32  L.  J.  Ex.  ridge,   C.  J.,  in  Arnold  v.  Cheqae 

270  (but  put  upon  a  ground  quite  Bank  (1876),  1  a  P.  D.  586;  45  L.  J. 

consistent  with  estoppel.    See  chap-  C.  P.  565i 
ter  XIV);  and  doubted  and  debated 
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(2)  Bills  are  drawn  not  by  an  acceptor  but  by  the  drawer. 
The  acceptor  is,  therefore,  not  responsible  for  the  form  of  the 
bill;  and  it  "might  lead  to  many  complications"  were  duty  as 
to  its  form  to  be  placed  upon  him. 

(3)  "  Protection  against  forgery  is  not  the  vigilance  of  par- 
ties .  .  .  but  the  law  of  the  land."  The  general  spirit  of 
the  law  is  opposed  to  individual  responsibility  for  the  crimes  of 
others — egoism  is  the  rule,  not  altruism. 

(4)  It  is  impossible  to  posit  a  duty  not  "to  facilitate  fraud." 

(5)  The  cause  of  the  mishap  was  not  the  carelessness  of  the 
acceptor  but  the  forgery  of  the  drawer. 

The  first  and  second  of  these  reasons  would  almost  certainly 
not  have  been  thought  by  themselves  to  have  been  sufficient 
for  the  decision.  The  first  is  rather  a  ground  for  distinguish- 
ing Young  v.  Grote  than  for  supporting  the  case  in  hand ;  and 
the  second  has,  palpably,  not  sufficient  strength  to  overcome  the 
effect  of  a  contrary  view  upon  the  remaining  points.  They 
may  therefore  be  passed  with  a  few  words.  The  fifth  ground 
will  be  discussed  in  a  subsequent  chapter.^ 

I.  Distinction  Between  Checks  anijt  Bills. 

Distinguishing  between  a  check  and  a  bill*  Lord  Watson 
said : ' 

*'  The  daty  of  the  customer  arises  directly  out  of  the  contractual  rela> 
tion  existing  at  the  time  between  him  and  the  banker,  who  is  his  manda- 
tory. There  is  no  such  connection  between  the  drawer  or  acceptor,  and 
possible  future  indorsees,  of  a  bill  of  exchange." 

And  Lord  Shand  said :  * 

•'  The  case  of  Young  v.  Grote,  between  a  banker  and  his  customer,  wa» 
one  in  which  there  was  the  relation  of  parties  contracting  with  each  other." 

In  Other  words,  the  contract  between  a  banker  and  his  cus- 
tomer may  imply  a  promise  on  the  part  of  the  letter  to  use 
reasonable  care  not  to  give  opportunity  for  fraudulent  manipu- 
lation of  his  checks;  whereas  there  is  no  contract  (and  cannot 
very  well  be)  between  an  acceptor  and  a  future  indorsee  to  the 
effect  that  he  has  already  taken  such  precaution. 

>  Ch.  IX.  sScholfield  v.Loude3borough(1896)^ 

2  "  A  check  w  a  bill  of  exchange  A.  C.  537;  65  L.  J.  Q.  R  604 

drawn  on  a  banker,  payable  on  de-  *(1896)  A.  C.  548;  65  L.  J.  Q.  B,  609. 

mand."    The  Bills  of  Exchange  Act,  And  see  also  Lord  Macnaghten  (1896),. 

45  and  46  Vic  (Imp.),  ch.  61,  8  73;  53  A.  C.  545;  65  L.  J.  Q.  B.  60a 

Vic  (Can.),  ch,  33,  g  73. 
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shelter  himself  in  that  way.  It  may  probably  be  assumed  that 
the  argument  in  hand  would  not  be  a  sufficient  or  satisfactory 
ground  for  upholding  such  a  distinction.  And  it  may  well  be 
asked,  too,  whether  there  is  a  difference  between  a  bill  writ- 
ten by  the  acceptor  himself  and  one  prepared  by  the  drawer? 

III.  No  Duty  to  Guard  Againt  Chime. 

This  may  be  said  to  be  the  principal  ground  of  decision  in 
the  Scholfield  -y.  Londesborough  case.    Lord  Halsbury  said: ^ 

"I  certainly  concur  with  .  .  .  the  wide  proposition  of  BoviU,  C.  J., 
.  .  .  that  people  are  not  supposed  to  commit  forgery,  and  that  the  pro- 
tection against  forgery  is  not  the  vigilance  of  parties  excluding  the  possi- 
bility of  committing  forgery  but  the  law  of  the  land.'' 

Lord  Watson  said :  * 

'*It  is  not  consistent  with  the  general  spirit  of  the  law  to  hold  innocent 
persons  responsible  for  not  taking  measures  to  prevent  the  commission  of 
a  crime  which  they  may  have  no  reason  to  anticipate." 

And  Lord  Macnaghten  said : ' 

''The  prevention  of  crime  is,  perhaps,  better  left  to  the  operation  of  the 
criminal  law." 

These  dicta  are  quite  in  line  with  some  previous  judicial 
utterances.    For  example  Brett,  J.,  said :  * 

''There  is  no  duty  on  any  one  to  suppose  that  those  against  whose  char- 
acter there  is  no  imputation  will  commit  forgery.  To  say  that  there  is 
such  a  duty  is  to  enunciate  a  startling  proposition  which  cannot  be  main- 
tained." 

Fry,  L.  J.,  said :  ^ 

"  I  do  not  know  of  any  general  rule  which  obliges  you  to  assume  that 
every  person  with  whom  you  are  dealing  is  likely  to  be  a  knave." 

And  Bramwell,  L.  J.,  said :  • 

"Is  it  not  a  rule  that  every  one  has  a  right  to  suppose  that  a  crime  will 
not  be  committed  and  to  act  on  that  belief  ?  "  The  intervention  of  a  crime 
"undoubtedly  is  a  distinction  and  a  real  distinction." 

Some  dissenting  opinions  in  Scholfield  v.  Londesborough  are 
as  follows: 

Per  Charles,  J.:^ 

"It  appears  clear  from  these  cases  that  a  person  who  signs  a  negotiable 
instrument  with  the  intention  that  it  shall  be  delivered  to  a  series  of 

1(1896)  A.  a  532;  65  L.  J.  Q.  R  L.  J.  Q.  B.  842;   Goodman  v.  East- 

601.     And   see  Scollans  v.  Rollins  man  (1828),  4  N.  H.  456;  WorraU  v. 

(1899),  53  N.  E.  R  863  (Mass.).  Gheen  (1861).  89  Pa.  St  388;  Collier 

2(1896)  A.  C.  537;   65  L.  J.  Q.  R  v.  Miller  (1893),  187  N.  Y.  832;  83  N. 

604.  E.  R  874. 

5(1896)   A.  C.  544;  65  L.  J.  Q.  B.  » Union  Bank  v.  Kent  (1888),  89  Ch. 

607.  D.  248;  57  L.  J.  Ch.  1027. 

*Societe  v.  Metropolitan  (1873),  27  ^Baxendale  v.  Bennet  (1878),  3  Q. 

L.  T.  N.  S.  85a    And  see  Union  v.  R  D.  530;  47  L.  J.  Q.  R  62a 

Mersey  Docks  (1899),  2  Q.  R  205;  68  7(1994)  3  q.  b.  664;  63  L.  J.  Q.  B. 
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Per  Pennsylvania  court :  ^ 

**  It  is  the  duty  of  the  maker  of  the  note  to  guard  not  only  himself  but 
the  public  against  fraud  and  alteration,  by  refusing  to  sign  negotiable- 
paper  made  in  such  form  as  to  admit  of  fraudulent  practice  upon  them 
with  ease  and  without  ready  detection." 

Crime  and  Any  Other  Fraud. —  The  first  step  towards  cor- 
rect appreciation  of  the  point  in  controversy  is  to  ascertain 
whether  it  is  correct  to  say  that  there  is  no  difference 

^  between  a  fraud  carried  out  by  means  of  a  forgery  (by  means  of  a  crime) 
and  any  other  fraud  **  2  — 

to  ascertain  whether  it  can  be  said  (with  Baron  Bramwell) 

*' that  every  one  has  a  right  to  suppose  that  a  crime  will  not  be  committed^ 
and  to  act  on  that  belief;  "> 

and  at  the  same  time  admit  that  like  security  cannot  be  in- 
dulged with  reference  to  frauds  which  hLve  not  been  declared 
to  be  criminal. 

In  the  first  place  it  is  quite  clear  that  no  one  deems  it  pru- 
dent ^^  to  act  on  the  belief  that  a  crime  will  not  be  committed  " 
when  the  risk  is  his  own.  Houses  are  locked  at  night  purely 
because  one's  right  to  trust  everybody  and  to  act  upon  that 
trust  would  probably  induce  theft.  Portable  valuables  are  care- 
fully guarded  for  the  same  reason ;  and  the  notion  is  general 
that  money  is  safest  in  a  tightly-buttoned  pocket. 

Every  one  protects  himself  by  appropriate  measures  of  pru- 
dence against  crimes  as  well  as  against  frauds.  Can  there  be 
any  distinction  between  them  with  reference  to  our  duty  to  our 
neighbors  %  The  effect  of  an  affirmative  answer  is  that  although 
every  one  must  exercise  "  an  appropriate  measure  of  prudence  " 
not  to  afford  an  opportunity  for  fraud  at  the  expense  of  third 
persons,  yet  that  no  prudence  at  all  is  necessary  where  the 
fraud  can  only  be  accomplished  through  crime.  In  other 
words,  "  while  every  one  has  a  right  to  suppose  that  a  crime 
will  not  be  committed,  and  to  act  upon  that  belief,"  no  one 
has  a  right  to  assume  that  ^ fraud  will  not  be  committed,  and 
to  act  upon  that  belief. 

Were  the  distinction  well  founded  there  would  be  this  some- 
what curious  result,  that  alterations  in  the  criminal  law  would 
entail  changes  in  the  duty  of  carefulness  as  to  the  interests  of 
others.    As  against  certain  frauds  we  must  take  reasonable 

1  Zimmerman  V.  Rote  (1874),  75  Pa.        ^shaw  v.  Port  Philip    (1884),  IS 
St  191.     And  see  Brown  v.  Reed    Q.  B.  D.  109;  53  L.  J.  Q.  a  S7a. 
(1875),  79  Pa.  St.  87a  ^Antt,  p.  48. 
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illustrates  the  dictum  of  the  same  learned  judge  in  the  same 
case : 

"A  man  luaj  be  more  careless  with  regard  to  the  custody  of  a  thing  that 
can  be  made  available  only  by  means  of  a  forgery  than  if  by  mere  larceny.^ 

But  observe  that  the  distinction  here  made  is  between  crimes 
of  different  classes,  and  not  between  crime  and  fraud.  Larceny 
is  more  common,  more  easily  accomplished,  than  forgery; 
therefore  (the  learned  judge  would  argue)  more  care  must  be 
taken  to  guard  against  the  one  than  against  the  other.  There 
must  be  "an  appropriate  measure  of  prudence." 

The  reasonableness  of  this  may  at  once  be  seen  if  we  note 
the  difference  between  filling  out  a  note  but  not  signing  it,  on 
the  one  hand,  and  signing  a  blank  note  but  not  filling  it  oat, 
on  the  other.  Neither  document  can  be  used  without  forgery.* 
In  the  latter  case,  however,  the  maker  may  very  well  be  liable ;  ^ 
while  in  the  former  he  cannot.  The  distinction  here  is  not  be- 
tween crime  and  fraud,  nor  yet  between  crimes  of  different 
degree,  but  proceeds  upon  the  duty  to  "  order  his  precaution 
by  the  measure  of  what  appears  likely  in  the  known  course  of 
things." 

There  are  many  other  cases  in  which  a  man  may  suffer,  if  he 
act  upon  his  "right  to  suppose  that  a  crime  will  not  be  com- 
mitted." For  example,  believing  in  another's  honesty  he  may 
lend  him  a  horse,  and  find  that  the  animal  has  been  sold  in 
market  overt;  believing  in  a  broker's  honesty  he  may  intrust 
him  with  blank  transfers  of  shares  to  be  used  only  upon  instruc- 
tions, and  find  that  the  trust  has  been  violated  and  the  shares 
appropriated ;  believing  in  a  solicitor's  honesty  he  may  execute 
a  document  which  has  an  effect  quite  different  from  that  rep- 
resented to  him,  and  nevertheless  he  is  bound  by  it  in  favor  of 
a  third  person  to  whom  it  has  been  transferred;  a  company  be- 
lieving in  its  secretary's  honesty  may  give  him  authority  to 
issue  certificates  of  shares  and  guarantee  the  genuineness  of  the 
signatures  to  the  certificates,  and  find  that  he  has  forged  the 
necessary  names  and  issued  a  certificate  for  his  own  benefit;* 
in  short,  a  man  believing  in  another's  honesty  may  permit  the 

1  For  it  is  not  only  forgery  to  sign        2  See  ch.  XXV. 
a  name  to  a  document,  but  also  to       »Shaw  v.  Port  Philip  (1884X  18  Q. 
write  a  document  over  a  name.  Re^r,    B.  D.  103;  53  Lb  J.  (^  B.  80% 
V.  Wilson  (184b),  17  L.  J.  M.  C.  82; 
Byles  on  BiHs  (15th  ed.),  342,  ff. 
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alone.  Both  cases  are  therefore  the  same  in  this,  that  the  un- 
authorized act  was  the  act  of  a  stranger.  They  are  also  alike 
in  this,  that  being  unauthorized  the  mortgagee  could  not  pos- 
sibly be  bound  by  the  act  done  in  his  name.  The  question  there- 
fore is  simply  whether,  although  the  mortgagee  is  not  bound, 
yet  he  is  for  some  reason  estopped  from  so  saying. 

Now  observe  that  ostensible  agency  is  out  of  the  question  in 
both  cases,  for  there  was  no  appearance  of  agency  of  any  kind 
in  either  of  them.  When  the  orders  were  taken  to  the  dock 
company  they  were  complete,  and  appeared  to  have  been  ex- 
ecuted in  their  perfected  form.  The  company  could  not  say 
that  they  relied  upon  the  appearance  of  authority  to  fill  up  the 
blanks  —  they  knew  nothing  of  blanks,  and  nothing  of  agency. 

The  appearance  to  the  dock  company,  in  both  cases,  was  that 
of  ownership  and  not  agency;  and  the  only  question  therefore 
is  whether  the  mortgagee  can  be  said  to  have  been  responsible 
for  such  appearance  —  whether  he  exercised  "an  appropriate 
measure  of  prudence."  This  brings  us  sharply  to  the  point: 
Has  "  every  one  a  right  to  suppose  that  a  crime  will  not  be 
committed,  and  to  act  on  that  belief?"  If  so  the  decision  with 
reference  to  both  delivery  orders  ought  to  have  been  the  same  — 
that  is,  in  favor  of  the  mortgagee.  And  if  such  a  right  cannot 
be  predicated  in  all  cases,  are  we  to  distinguish  upon  the  ground 
that  the  forger  in  one  of  them  had  power  to  do  something 
other  than  what  he  did;  and  in  the  other  had  power  to  do 
nothing?  Or  are  we  not  rather  to  say  that  forgery,  when  made 
easy  and  tempting,  is  not  a  wild  improbability;  that  the  rule 
of  "an  appropriate  measure  of  prudence"  requires  that  "a  per- 
son whose  negligent  act  has  directly  contributed  to  the  forgery 
must  bear  the  loss;"  and  that  there  was  the  same  imprudence 
in  the  one  case  as  in  the  other;  for  in  both  a  space  was  left  in 
which  the  description  of  the  unreleased  goods  could  easily  be 
filled  in.  If  a  vendor  of  land  were  to  execute  a  conveyance  in 
which  a  blank  half-page  followed  the  parcels,  it  would  hardly 
be  fair  of  him  to  attempt  to  throw  upon  an  innocent  purchaser 
of  added  property  the  burden  of  a  loss  mainly  attributable  to 
the  opportunity  he  had  afforded  for  fraud. 

Degrees  of  Probiibiliiy. —  There  are  degrees  of  probability  as 

to  the  commission  of  crime.    Were  I  to  leave  money  upon  the 

esk  of  a  publicly  frequented  office,  I  might  safely  say  that  it 
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ligible  that  he  should  not  he  permitted  to  set  up  his  oum  act  or  neglect  to  the 
prejudice  of  the  banker  whom  he  hoe  misled  or  by  neglect  permitted  to  be 

misled," 

And  may  it  not  be  said  that  if  an  acceptor  "  by  any  act  of 
his  has  induced  "  a  transferee  in  dae  course  ^^to  act  upon  the 
document  by  his  act  or  neglect  of  some  act  usual  in  the  coarse 
of  dealing  between  "  merchants,  "  it  is  quite  intelligible  that  he 
should  not  be  permitted  to  set  up  his  own  act  or  neglect  to  the 
prejudice  of  the"  transferee,  "  whom  he  has  thus  misled  op  by 
neglect  permitted  to  be  misled  ? "  The  principle  is  the  same.  la 
both  cases  a  party  to  a  negotiable  instrument  is  guilty  of  the 
neglect  of  "some  act  usual  in  the  course  of  dealing  "  *  (whether 
"  between  them  "  as  individuals  or  as  members  of  the  public  is 
immaterial);^  in  both  that  neglect  has  been  taken  advantage 
of  by  another  person  who  "  has  induced  the  banker  (or  trans* 
f  eree)  to  act  upon  the  document ; "  in  both,  therefore,  there  ought 
to  be  estoppel. 

Further  support  may  also  be  obtained  from  the  law  with 
reference  to  blanks  wilfully  left  in  a  negotiable  instrument^ 
as  distinguished  from  spaces  carelessly  left  there.  In  the  chap- 
ter on  "Execution  of  Documents"'  it  is  shown  that  if  an  ac- 
ceptance be  intrusted  to  another,  with  authority  to  fill  it  up 
for  £100,  and  he  fraudulently  insert  £500,  and  the  bill  come 
to  the  hands  of  a  transferee  in  due  course  in  complete  form^ 
the  ground  of  the  acceptor's  liability  is  estoppel.  The  estoppel 
results  from  the  representation  made  by  the  negotiator  to 
the  transferee  that  the  bill  was  the  real,  completed  obliga- 
tion of  the  acceptor,  and  the  acceptor  is  estopped  by  such  mis- 
representation (although  not  his)  because  he  assisted  it,  pro- 
vided an  opportunity  for  it,  did  that  which  was  necessary  to 
make  it  credible. 

The  acceptor's  liability  in  such  a  case  is  undisputed ;  and  the 
only  possibility  of  distinction  between  it  and  the  case  under 
discussion  is  that  in  the  one  (when  blanks  left)  opportunity  for 
fraud  was  wilfully  given,  whereas  in  the  other  (when  spaces 
left)  it  was  carelessly  supplied.  In  both  there  was  crime;  in 
both  opportunity  was  given  for  the  crime;  in  both  "the  cause 
of  the  mishap  was  "  (or  was  not,  as  one  may  choose  to  say) 

1  It  may  safely  be  affirmed  that  ne-  *  See  ch.  X. 
gotiable  instruments  are  not  usually  *  Ch.  XXV. 
drawn  as  was  the  one  in  question. 
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almost  forces  the  remark  that,»if  so,  no  one  must  accept  a  bill 
at  all ;  an  observation  which  is  quite  inapplicable  to  the  rule  as 
more  carefully  framed. 

Because  the  law  does  not  prohibit  the  use  of  the  streets,  or 
the  making  and  circulation  of  negotiable  instruments,  it  does 
not  necessarily  follow  that  it  must  altogether  refrain  from  pro- 
pounding regulations  for  the  conduct  of  persons  using  or  mak- 
ing them.    It  is  true,  no  doubt,  that 

"  It  is  impossible  to  carry  on  the  common  affairs  of  life  without  doing  va- 
rious things  which  are  more  or  less  likely  to  cause  loss  or  inconvenience 
to  others,  or  even  which  obviously  tend  that  way;  and  this  in  such  a  man- 
ner that  their  tendency  cannot  be  remedied  by  any  means  short  of  not 
acting  at  alL"  ^ 

But  although  true,  it  is  not  a  very  convincing  argument 
against  the  validity  of  a  declaration  that 

"The  law  of  negligence  enforces  the  duty  of  fellow-citizens  to  observe  in 
varying  circumstances  an  appropriate  measure  of  prudence  to  avoid  caus- 
ing harm  to  another."  2 

Nor  is  it  a  satisfactory  reply  to  the  remark  of  Lopes,  L.  J., 
in  an  earlier  stage  of  the  Sc/ioljield  v.  Londeaborough  case :  * 

"  It  would  be  passing  strange  if  a  person  who  accepts  a  negotiable  instru- 
ment, such  as  a  bill  of  exchange,  and  who  thus  permits  it  to  go  forth  on 
the  credit  of  his  name,  he  being  the  pei*son  primarily  liable  to  all  subse- 
c[uent  holders,  should  not  owe  to  those  subsequent  holders  the  duty  of  tak- 
ing reasonable  care  that  the  document  should  be  so  framed  when  accepted 
as  not  to  offer  dbmous  opportunitiea  for  the  commisaion  of  a  crime,** 

As  to  highways,  the  rule  is  that 

^*For  the  convenience  of  mankind  in  carrying  on  the  affairs  of  life,  people 
as  they  go  along  roads  must  expect  or  put  up  with  such  mischief  as  rea- 
sonable care  on  the  part  of  otliers  cannot  a7X)icL"^ 

And  in  the  ways  of  commerce  may  it  not  be  said  with  Bo- 
vill,  C.  J.,  in  a  case  of  the  class  in  hand : " 

"Parties  cannot  prevent  forgery  being  committed;  they  must  use  rea- 
sonable care  not  to  afford  opportunities  for  it" 

Again  in  the  law  of  torts  the  rule  is  undoubted  that 

"  A  man  who  orders  a  work  to  be  executed,  from  which  in  the  natural 
course  of  things  injurious  consequences  to  his  neighbor  must  be  expected 
to  arise,  unless  means  are  adopted  by  which  such  consequences  may  be  pre- 
vented, is  bound  to  see  to  the  doing  of  that  which  is  necessary  to  prevent 
the  mischief."  6 

And  was  not  Cockburn,  C.  J.,  undoubtedly  right  when  he 
said: 

"The  mercantile  community  are  as  a  body  honorable  men;  but  expe- 
rience unfortunately  tells  us  that  frauds  occasionally  happen  when  they 

1  Pollock  on  Torts  (5th  ed.),  141.         Mather  (1875),  L  R  10  Ex.  267;  44 

2  Id.  22.  L.  J.  Ex.  176. 

«(1895)  1  Q.  a  546;  64  L.  J.  Q.  B.       5Soci6t6  v.  Metropolitan  (1873),  27 
293.  L.  T.  N.  a  854. 

*Per  Bramwell,  B.,  in  Holmes  v.       ^  Per  Cockburn,  C.  J.,  in  Bower  ▼• 
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when  the  opportunity  which  he  has  afforded  has  been  embraced,  and  the 
instrument  nlled  up  with  a  larger  amount  or  different  terms  than  those 
which  it  bore  at  the  time  he  signed  it" 

"  The  true  principle  applicable  to  such  cases  is  that  the  party  who  puts 
the  paper  in  circulation  invites  the  public  to  receive  it  of  any  one  having 
it  in  possession  with  apparent  title,  and  he  is  estopped  to  urge  an  actual 
defect  in  that  which  through  his  act  ostensibly  has  none." 

"  It  is  the  duty  of  the  maker  of  tbe  note  to  guard  not  only  himself  but 
the  public  apiinst  frauds  and  alterations,  by  refusing  to  sign  negotiable 
paper  made  in  such  a  form  as  to  admit  of  fraudulent  practices  upon  them 
with  ease  and  without  ready  detection." 

*'  The  inspection  of  the  paper  itself  furnishes  the  only  criterion  by  which 
a  stranger  to  whom  it  is  offered  can  test  its  character,  and  when  the  in- 
spection reveals  nothing  to  arouse  the  suspicions  of  a  prudent  man  he 
will  not  be  permitted  to  suffer  when  there  has  been  an  actual  alteration."  > 

Some  cases  no  doubt  may  be  very  close  to  the  line  which 
separates  the  prudent  from  the  imprudent  act.  For  example, 
leaving  a  very  small  space  after  the  word  "eight,"  which  is 
made  use  of  to  insert  the  letter  "y,"  may  to  some  appear  in 
one  light,  and  to  some  in  another.'  Such  border  cases,  how- 
ever, embarrassing  as  they  may  be,  are  never  thought  in  other 
branches  of  the  law  to  vitiate  the  rule  which  requires  "  an  ap- 
propriate measure  of  prudence  to  avoid  causing  harm  to  one 
another."  Nor  do  such  difficulties  render  impossible  the  as- 
sertion of  a  duty  "to  take  reasonable  care  that  a  document 
should  be  so  framed  ...  as  not  to  offer  obvious  opportu- 
nities for  the  commission  of  crime," '  or  of  a  duty  to  keep  your 
signature  under  your  own  control. 

^In  favor  of  Mr.  Bigelow's  view  and  alterations,  by  refusing  to  sigQ 

are:  Swaisland  v.  Davidson  (1882),  8  negotiable  paper    made  in  such  a 

Ont.  820;  Holmes  v.  Trumper  (1871),  form  as  to  admit  of  fraudulent  prac- 

22  Mich.  427;  Benedict  v.  Cowder  tices  upon  them  with  ease  and  with- 

a872),  49  N.  Y.    396;  Greenfield  v.  out  ready  detection,"  is  to  be  found 

Stowell  (1877X  123  Mass.  196;  Knox-  in  Goodman  v.  Eastman  (1828),  4  N. 

ville  Bank  v.  Clark  (1879),  61  Iowa,  H.  455;  Isnard  v.  Torres  (1855X  10  La. 

269,  1  N.  W.  R.  491;  Fordyce  v.  Kos-  Ann.  103;  Yocum  v.  Smith  (1872),  63 

rainski  (1887),  49  Ark.  40,  3  a  W.  R.  III.  321;  Zimmerman  v.  Rote  (1874). 

892;  Columbia  v.  Cornell  (1888),  130  75  Pa.  St  190;  Brown  v.  Reed  (1875), 

U.  S.  055;  Burrows  v.  Klunk  (1889),  79  Pa.  St   870;    Blaky  v.  Johnson 

70  Md.  451, 17  Atl.  R.  378;  Simmons  (1877),  13  Bush,  197  (Ky.);  Leas  v. 

V.  Atkinson  (1892),  69  Miss.  862,  12  a  Walls  (1882),  101  Pa.  St  57;  Scotland 

R   263;  Exchange    Bank    v.    Bank  v.  O'Connell  (1888),  23  Ma  App.  165; 

(1893),  7  C.  C.  A.  Ill,  58  Fed.  R  140;  Lowden  v.  National  Bank  (1888).  88 

Searles  v.  Seipp  (1895),  6  S.  D.  472;  61  Kan.  633,  16  Paa  R  748;  Weidman 

N.  W.  R  804;  Walsh  v.  Hunt  (1898),  v.  Symes  (1899),  79  N.  W.  R  894. 

120  Cal.  46,  52  Pac.  R  115.    Upon  ^  Society  v.  Metropolitan  (1878),  27 

the    other  hand  Mr.  Daniel's  Ian-  L  T.  N.  S.  854;  Leas  v.  Walls  (1882). 

Tuage:  "It  is  the  duty  of  the  maker  101  Pa.  St  57. 

^  the  note  to  guard  not  only  him-  ^Ante^  p.  49. 
f  but  the  public  against  fraud 
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to  use  if  the  whole  risk  and  loss  were  to  be  his  own."  ^  And 
may  it  not  very  well  be  said  with  reference  to  a  signed  bill  left 
in  a  drawer  or  upon  a  desk  that  the  signer  has  brought  into 
existence  an  article  of  dangerous  and  elusive  character,  easily 
picked  up,  and  readily  made  the  instrument  of  injury  to  others  ; 
and  that  if  damage  ensues  it  is  not  sufficient  for  him  to  urge 
that,  usually,  people  are  honest;  even  as  in  the  dam  cases  he 
would  not  escape  because,  usually,  there  were  no  floods.  Would 
he  leave  signed  notes  lying  about  ^^if  the  whole  risk  were  his 
own  ? "  In  that  case  probably  he  would  tear  up  the  notes  and 
write  others  when  he  wanted  to  use  them.  The  principles  un- 
derlying the  following  excerpts  from  the  law  of  torts  ought  to 
be  applied  to  negotiable  instruments: 


**  If  I  am  guilty  of  negligence  in  leaving  anything  dangerous  in  a  place 

probable  that  some  other  ^rson  will 
justifiably  set  it  in  motion  to'the  injury  of  a  third,  and  if  that  injury 


where  I  know  it  to  be  extremely  probable  that  some  other  person  will  un- 


should  be  brought  about,  I  presume  that  the  sufferer  might  hare  redfress 

by  action  against  both,  or  either  of  the  two^  but  unquestionably  against 
the  first"  2 

"The  risk  incident  to  dealing  with  fire,  fire-arms,  explosives,  or  highly 
infiaramable  matters;  corrosive  or  otherwise  dangerous  or  noxious  fluids^ 
and  (it  is  apprehended)  poisons,  is  accounted  bj  the  common  law  among 
those  which  subject  the  actor  to  strict  responsibility.  Sometimes  the  term 
*  consummate  care '  is  used  to  describe  the  amount  of  caution  required;  but 
it  is  doubtful  whether  even  this  be  strong  enough."* 

^'  The  risk  incident  to  dealing  wit];i''  negotiable  instruments 
would  seem  to  require  the  same  standard  of  ^'consummate 
care,"  and  ought  not  to  be  shouldered  off  upon  those  who  in> 
nocently  suffer  because  such  care  is  disregarded. 

Distinction  may  well  be  made,  in  the  dam  case,  between 
water  accumulated  for  merely  ornamental  purposes  and  water 
in  a  mill  dam ;  and  a  higher  degree  of  care  may  be  exacted  in 

1  Per  Chanceller  Walworth  in  New  «  Per  Lord  Denman  in  Lynch  v. 

York  V.  Bailey  (1845),  3  Denio,  433.  Nurdin  (1841),  1  Q.  R  85;  19  L.  J.  Q. 

And  see  Rylands  v.  Fletcher  (18C8),  R  73.    See  Lygo  v.  Newbold  (1854), 

L.  R  8  R  L.  341;  87  L.  J.  Ex.  161;  9  Ex.  802;  23  L.  J.  Ex.  108;  Great 

Lapham  v.  Curtis  (1833),  5  Vt  871;  Northern  v.  Harrison  (1854),  10  Ex. 

Shrewsbury  v.  Smith  (1853),  66  Masa  876;  23  L.  J.  Ex.  808;  Caswell  v.  Worth 

177;    Hoffman    v.   Tuolumne  Ca  (1856),  5  E.  &  R  849;  25  L.  J.  Q.  B. 

(1858),  10  Cal.  413;  Todd  v.  Cochell  121;  Mangan  v.  Atterton  (1866X  U  R. 

(I860),   17  Cal.  97;    Everett  v.  Hy-  1  Ex.  239;  85  L.  J.  Ex.  161;  Austin 

draulio  (1863),  23  CaL  225;  Gray  v.  v.  Great  Western  (1867),  L.  R  2  Q.  B. 

Harris  (1871),  107  Mass.  492;  Loses  v.  442;  86  L.  J.  Q.  R  201;  atizens  v. 

Buchanan  (1873),  51  N.  Y.  476;  Gar-  Lepitre  (1898),  29  &  C.  Can.  1;  Mak- 

land  V.  Towne  (1874).  55  N.  H.  55;  ins  v.Piggott  (1898).29  a  CCan.  188. 

"Carshall  v.  Wei  wood  (1876).  38  N.  J.  'Pollock  on  Torts  (5th  ed.),  470. 

839;  Gorham  v.  Gross  (1878),  125 

ss.  232. 
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which  it  IS  kept,  and  a  servant  or  stranger  should  take  it  ap,  it  is  imposs!«> 
ble,  in  our  opinion,  to  contend  that  a  banker  paying  his  forged  check 
would  be  entitled  to  charge  his  customer  with  that  payment" 

The  question,  "To  what  extent  is  it  to  go?"  has  been  fre- 
quently re-echoed  in  later  cases  ;^  but  the  answer  is  not  diffi- 
cult, and  is  to  be  found  in  the  phrase  "  an  appropriate  meas- 
ure of  prudence."  Such  a  principle  supplies  also  a  ready  reply 
to  the  learned  Baron's  other  questions:  (1)  It  would  not  be 
contended  that  an  owner  of  goods  would  be  estopped  were 
they  stolen  by  a  servant  and  sold,  for  possession  of  the  goods 
by  the  servant  in  no  way  misleads  the  purchaser.  The  master, 
therefore,  has  in  no  way  accredited  the  title  of  the  servant;  he 
has  in  no  way  assisted  the  servant's  misrepresentation  of  own- 
ership; he  has  not  omitted  to  observe  an  appropriate  measure 
of  prudence.*  Nor  (2)  would  the  owner  of  a  check-book  be 
estopped  were  it  stolen  and  his  signature  forged.  Ownership 
of  a  check-book  cannot  be  said  to  be  the  disregard  of  "an  ap- 
propriate measure  of  prudence."  Vary  this  last  case  a  little : 
suppose  that  the  check-book  owner  signed  a  lot  of  checks  in 
blank  and  left  them  so  as  "  to  oflPer  obvious  opportunity  "  for 
their  theft,  and  that  they  were  stolen  and  cashed  by  the  banker; 
should  not  the  signer  be  estopped  from  denying  the  making  of 
the  checks?    There  would  be  crime  in  both  cases. 

The  case  was  followed  with  some  misgiving  in  Mayor^  etc.  v. 
Bank  of  England}  Willis,  J.,  saying: 

"  But  for  that  case  I  should  have  thought  that  the  mode  of  keeping  the 
seal  was  eminently  calculated  to  facilitate  if  not  to  invite  the  commission 
of  forgery," 

But  the  law  is  as  stated  by  Baron  Parke.  The  present  writer 
trusts,  however,  that  the  method  of  avoiding  it  adopted  in 
Shaw  V.  Port  Philip^  (although  unavailing  in  a  subsequent 
case*)  may  end  in  its  overthrow.  In  that  case  the  company 
was  held  bound  by  its  seal,  although  fraudulently  affixed  by 
the  secretary,  because  the  secretary  had  been  '*  held  out  by  the 
company  as  their  agent  to  warrant  the  genuineness  of  the  cer- 
tificate." 

1  Development  of  the  law  has  fre-  »(1887)  21  Q.  R  D.  160;  67  L.  J.  Q. 

quently  been   impeded  by  such  a  B.  418. 

question.    A  good  example  of  the  4(1884)  18  Q.  E  D.  103;  58  L.  J.  Q. 

argument  is    to    be    found  in  the  B.  369. 

judgment  of  Grose,  J.,  in  Tasley  v,  •  Mayor  v.  Bank  of  England  (1887), 

Freeman  (1789),  3  T.  R  52.            '  24  Q.  R  D.  160;  57  L.  J.  Q.  K  4ia 

aSeech.  XXL      • 
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It  is  worth  noting,  too,  that  the  Banh  of  Ireland  v.  Evana 
<5ase  does  not  expressly  deny  the  existence  of  duty  with  refer- 
-ence  to  the  custody  of  a  company's  seal.  It  proceeds  upon  the 
ground  that  any  negligence  in  the  custody  was  not  sufficiently 
closely  associated  with  the  application  which  was  made  of  it; 
which  is  another  point,  and  is  elsewhere  dealt  with.^ 

In  the  meanwhile  it  is  worth  noticing  that  trusting  your  sec- 
retary with  the  key  of  your  safe  is  sufficiently  connected  with 
his  theft  of  your  debentures  as  to  cut  out  your  title  to  them  as 
against  a  purchaser  from  the  thief  ^ — upon  the  ground  of  "ne- 
gotiability," it  is  said ;  but  we  shall  see.' 

BuBBER  Stamps. 

The  introduction  of  rubber  stamps  as  a  method  of  facilitat- 
ing signature  of  documents  has  added  a  new  terror  to  commer- 
cial life,  if  the  dictum  of  Baron  Parke  is  to  be  applied  to  them 
also.  In  olden  days  when  seals  were  used  instead  of  signa- 
tures, there  was  obligation  of  carefulness  as  to  their  custody 
imposed  upon  the  owners  of  them.*  Is  it  now  the  law  that  a 
man  may  leave  his  stamp  wherever  he  pleases,  and  plead  to 
instruments  to  which  it  may  be  applied  (1)  that "  every  one  has 
a  right  to  suppose  that  a  crime  will  not  be  committed,  and  to 
act  on  that  belief; "  (2)  that,  "if  there  was  neglect  in  the  cus- 
tody of  the  seal  (stamp),  it  was  very  remotely  connected  with 
the  act ; "  and  (3)  that  the  neglect  "  must  be  in,  or  immediately 
connected  with,  the  transfer  (instrument)  itself?"  A  Pennsyl- 
vania gentleman  has  already  escaped  liability  upon  a  check  to 
which  his  stamp  had  been  fraudulently  applied,  because  "  it  is 
lawful  to  have  a  stamp,"  and  because  the  fraudulent  affixing 
of  it  to  a  check  is  not  "the  natural  and  probable  result"  of 
any  negligence  in  its  custody.* 

Miscellaneous  Cases  in  Which  No  Estoppel. 

Throughout  this  volume,  in  their  appropriate  places,  will  be 
found  numerous  cases  in  which  the  existence  of  a  duty  of  care- 
fulness or  disclosure  has  been  affirmed.    There  are  a  few  de- 

1  See  ch.  IX.  (1887).  21  Q.  B.  D.  166, 167;  57  L.  J.  Q. 

'  Bechuanaland  v.  London  (1898),  B.  418;  Pollock  on  Contracts  (6th  ed.), 

t>  Q.  R  658;  67  L.  J.  Q.  B.  036.  p.  135.    And  see  post,  ch.  XXIV. 

'  Ch.  XXIV.  5  Robb  V.  Pennsylvania  (1898),  186 

^See  Mayor  t.  Bank  of  England  Pa.  St.  456;  40  AtL  R.  96a 
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tached  authorities  in  which  the  existence  of  duty  has  beet^ 
denied  that  may  be  conveniently  collected  here.  The  attempts 
in  them  to  impose  obligation  to  action  are  instructive  as  show- 
ing the  length  to  which  it  has  been  thought  possible  to  carry 
the  doctrine  of  an  appropriate  measure  of  prudence. 

(1851)  Mangles  v.  Dixon}  A  ship  owner  assigned  "the 
amount  due"  upon  a  charter-party  to  a  third  person;  the  as- 
signee gave  notice  of  the  assignment  to  the  charterer,  who  did 
not  volunteer  the  information  that  the  charter-party  was  some- 
what misleading,  and  that  "the  amount  due"  was  in  reality 
not  as  much  as  that  shown  by  the  document.  No  estoppel;  for 
the  charterer  was  not  bound  to  assume  that  the  assignee  was 
unaware  of  the  true  situation.  There  was  no  duty  to  volunteer 
information  to  one  who  probably  already  had  it. 

(1857)  Simpson  v.  Accidental^  etc}  After  the  death  of  an 
insured  person,  the  insurance  company  refrained  from  inform- 
ing the  executors  that  a  premium  was  overdue,  and  that  non- 
payment for  a  few  more  days  would  vitiate  the  policy.  IleJtly 
that  there  was  no  duty  upon  the  part  of  the  company  to  proffer 
the  information. 

(1871)  Smith  V.  ITughes}  Defendant  agreed  to  buy  some^ 
new  oats  believing  that  they  were  old  oats.  Ho  bought  by 
sample,  and  the  seller  said  nothing  to  mislead  the  purchaser. 
ffeldj  that 

*'  The  passive  acquiescence  of  the  seUer  in  the  self-deception  of  the  buyer 
did  not  entitle  tne  latter  to  avoid  the  contract."  ''  Whatever  may  be  the 
case  in  a  court  of  morals,  there  is  no  legal  obligation  on  the  vendor  to  in- 
form the  purchaser  that  he  is  under  a  mistake,  not  induced  by  the  act  of 
the  vendor." 

(1876)  Polak  v.  Everett}  A  surety  stood  by  while  the  cred- 
itor, by  dealing  with  the  debtor,  released  him.  No  duty  to- 
warn  the  creditor: 

"  To  say  that  a  person  who.  being  a  surety,  becomes  aware  that  the  cred- 
itor is  going  to  give  time  or  do  something  else  which  if  done  without  his 
assent  may  discharge  him,  is  bound  to  warn  the  creditor  against  doing  it, 
is  a  thing  for  which  no  authority  whatever  has  been  cited." 

(1886)  Clark  v.  Eckroyd?  Vendors  shipped  the  goods  sold, 
but  the  purchasers  never  received  them  owing  to  their  being 

1 3  H.  L.  C.  702.   And  see  reference  <  (1876)  1  Q.  R  D.  669;  45  L  J.  Q.  R 

to  this  case  in  ch.  XI.  865. 

2  2  C.  B.  N.  a  257;  26  L.  J.  C.  P.  289.  *  12  Ont  App.  425.     And  see  Dur- 

8(1871)  L.  R.  6  Q.  B.  597;  40  L.  J.  rant  v.  Ecclesiastical,  etc.  (1880),  6 

Q.  B.  221.    And  see  Potts  v.  Temper-  Q.  B.  D.  234;  50  U  J.*Q.  B.  80;  Con- 

ance  (1892),  23  Ont.  73.  See,  however,  federation  v.   Merchants  (1894),   10 

oh.  VL  Man.  69. 
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The  Misrepresentation  Must  he  as  to  FOrCt  or  Law^  Not  as  to 

Intention  or  Opinion. 

Factt  and  Intention. 

Lord  Selborne  in  Maddison  v.  Alder  son  ^  said: 

'"The  doctrine  of  estoppel  by  representation  is  applicable  only  to  repre- 
sentations as  to  some  state  of  facta  alleged  to  be  at  the  time  actually  in 
existence,  and  not  to  promises  de  futuro,  which  if  binding  at  all  must  be 
binding  as  contracts." 

Jorden  v.  Money^  is  the  leading  authority: 

"When  a  person  possesses  a  legal  right,  a  court  of  equity  will  not^nter- 
fere  to  restrain  him  from  enforcing  it,  though  between  the  time  o(,it-8  crea- 
tion and  that  of  his  attempt  to  enforce  it  he  has  made  representations  of 
his  intention  to  abandon  it.    Nor  will  equity  interfere  even  though  the 

Earties  to  whom  these  representations  were  made  have  acted  on  them,  and 
ave  in  full  belief  in  them  entered  into  irrevocable  engagements.  To  raise 
an  equity  in  such  a  case  there  must  be  a  misrepresentation  of  ezistin|^ 
facts,  and  not  of  mere  intention." 

In  that  case  Lord  Cranworth  said : 

'*!  think  that  that  doctrine  (the  doctrine  of  estoppel)  does  not  apply  to 
a  case  where  the  representation  is  not  a  representation  of  fact,  but  a  Btat€^- 
ment  of  something  which  the  party  intenas  or  does  not  intend  to  da  In 
the  former  case  it  is  a  contract,  in  the  latter  it  is  not." 

Intention  May  Involve  Fad, —  A  representation  as  to  inten- 
tion may,  however,  under  certain  circumstances  be  a  represen- 
tation of  fact.  For  example,  in  Edgington  v,  Fitzmaurice^  a 
prospectus  stated  that  "  the  objects  of  the  present  issue  are  *' 
to  make  certain  purchases  and  alterations;  whereas  the  real  in- 

1(1883)  8  App.  Ca&  473;  52  L.  J.  Ch.  865;  approved  in  Citizens  v.  First 

Q.  R  737.    And  see  Prole  t.  Soady  Nat  Bank  (1873),  L.  R.  6  H.  L.  852;  43 

(1859),  2  GifF.  1;  Piggott  v.  Stratton  L.  J.  CIl  269,  and  Chadwick  v.  Man- 

(1859),  1  De  a,  F.  &  J.  33;  29  L.  J.  ning  (1896),  A.  C.  281 ;  65  L.  J.  P.  C.  42, 

Cli,  8;  Orr  V.  Orr  (1874),  21  Gr.  397;  See  Keating  v.  Orme  (1874).  77  Pa. 

Merchants'  Bank  v.  Lucas  (1888).  15  St  89;  Jackson  t.  Allen  (1876),  120 

Ont  App.  586;   18  S.  C.   Can.  705;  Mass.  64. 

Langdon  v.  Doud  (1865).  93  Mass.  «(1885)  29  Ch.  D.  459;  55  L.  J.  Ch. 

433;  White  v.  Ashton  (1873),  51  N.  Y.  650;  Old  Colony  v.  Dubuque  (1898), 

280.  89  Fed.  R  794 

2(1854)  5  H.  L.  Cas.  185;  33  L.  J. 
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duced  to  change  his  position,  for  he  knew  perfectly  well  that 
the  creditor  was  not  bound  by  the  assurance  and  was  at  liberty 
to  change  his  mind  at  any  time.     Stephen,  J.,  in  Alderson  v. 

Maddison^  said : 

"The  difference  between  the  classes  of  misrepresentation  which  do  and 
do  not  bind  seems  to  me  plain.  To  say,  '  I  have  cancelled  this  bond/  n'hen 
you  have  not,  is  to  tell  an  untruth.  To  say,  '  I  intend  to  cancel  this  bond,' 
is  to  make  a  statement  as  to  a  present  movable  intention.  If  a  person 
chooses  to  act  on  such  a  representation  without  having  it  reduced  to  the 
form  of  a  binding  contract,  he  knows,  or  ought  to  know,  that  he  takes  his 
chance  of  the  promisor  changing  his  mind." 

An  assurance  which  may  be  withdrawn  the  next  or  any  suc- 
ceeding minute  cannot  be  alleged  as  a  ground  for  change  of 
action.  If  it  be  urged  that  the  creditor  may  have  observed  that 
the*  surety  was  refraining  from  enforcing  his  remedies,  the  reply 
is  that  the  case  (if  thus  altered)  may  have  become  one  of  con- 
tract—  one  in  which  there  is  a  consideration  because  of  the 
detriment  sustained  ^'  with  the  consent,  express  or  implied,  of 
the  defendant." 

In  another  case  ^  it  is  said : 

**  If  one  having  a  right  to  redeem  real  estate  under  mortgage  assures  a 
proposed  purchaser  of  the  fee  that  he  will  not  redeem,  and  tliis  assurance  is 
given  for  the  purpose  of  inducing  such  purchaser  to  buy,  and  he  is  thereby- 
induced  to  buy,  the  owner  of  the  right  will  be  estopped  afterward  to  en- 
force it  against  the  purchaser  or  his  assignees." 

But  this  is  not  estoppel  at  all,  but  contract  pure  and  simple: 
"  In  consideration  of  your  assurance  that  you  would  not  redeem 
I  became  the  purchaser."  If  there  be  no  contract,  the  language 
cannot  form  the  ground  of  estoppel,  for  it  was  known  to  be  an 
expression  of  intention  merely  and  so  not  binding  —  known  to 
be  nothing.  It  could  not  therefore  be  put  forward  as  a  reason  for 
a  change  of  position ;  and  a  change  of  position  upon  the  faith 
of  another's  assertion  is  necessary  to  estoppel.* 

Distinction  must  be  made  between  the  representation,  "I 


1(1880)  5  Ex.  D.  803;  49  L.  J.  Ex. 
801. 

2  Southard  v.  Sutton  (1878),  68  Me. 
575.  There  are  many  other  cases. 
Some  of  them  almost  avowedly  pro- 
ceed upon  contract,  and  are  not 
quite  open  to  the  criticism  of  the 
text  Others  directly  support  the 
doctrine  under  consideration.  See 
Harris  v.  Brooks  (1838),  38  Mass.  195; 
White  V.  Walker  (1863).  81  IlL  422; 
Reimensnyder  v.  Qans  (18S5),  110  Pa. 


St.  17;  2  AtL  R  425;  Collegfl  v.  Tut- 
tle  (1887),  71  Iowa,  596;  88  N.  W.  R 
74;  Moore  v.  Trimmer  (1890),  85  a  C. 
606;  11  S.  E.  R.  548;  Shroeder  v. 
Young  (1896),  161  U.  a  884;  16  a  C 
R.  512;  Ricketts  v.  Scothorn  (1898), 
57  Neb.  5;  77  N.  W.  R.  865;  Gilbert 
V.  Richardson  (1898),  51  a  W.  R.  134 
(Tenn.).  Some  of  these  are  olear  oases 
of  contract. 
'Seech.  XL 
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principle  of  action.  For  example,  if  a  surety  may  rely  upon 
a  oreditor's  expressed  intention  not  to  sne  the  debtor,  altbongb 
there  is  no  contract  to  that  effect,  why  may  not  a  policy-holder 
rely  npon  the  insurance  company's  expressed  intention  to  no- 
tify him  of  the  due-date  of  the  premiums,  although  there  is  no 
contract  to  that  effect?  Ought  the  company  to  be  estopped 
from  saying  that  any  premiums  ever  fell  due  if  its  intention  is> 
not  carried  out,  and  for  years  no  premiums  are  paidi^ 

Fact  aio)  Opinion. 

All  that  need  be  said  as  to  the  distinction  between  fact  and 
opinion  is  to  be  found  in  a  judgment  of  Gkirbert,  J. : ' 

"  The  general  rule  is  that  a  representation  cannot  form  the  basis  of  an 
action  for  falsity  unless  it  relates  to  a  matter  of  fact  as  distinguished  f ron^ 
opinion.  The  difficulty  arises  in  making  the  distinction.  Tne  true  rule 
appears  to  be  that  a  fraudulent  misrepresentation  cannot  itself  be  the- 
mere  expression  of  an  opinion  entertained  by  the  party  making  it;  but 
where  such  party  makes  a  statement  which  might  otherwise  be  only  ai»> 
opinion,  and  does  not  state  it  as  the  mere  expression  of  his  opinion,  but 
affirms  it  as  a  fact  material  to  the  transaction  to  which  it  relates,  so  that- 
the  person  to  whom  it  is  addressed  may  reasonably  treat  it  as  a  fact,  and: 
rely  and  act  upon  it  accordingly,  then  such  statement  becomes  an  affir-- 
mation  of  a  fact,  within  the  meaning  of  the  general  rule,  and  mar  be  a. 
fraudulent  misrepresentation.  (2  Pom.  £q.  Jur.,  2d  ed.,  §  878.)  If  the  rep- 
resentations are  of  such  a  character  that  they  will  bear  either  the  con- 
struction that  they  were  expressions  of  opinion  or  statements  of  fact,  the 
question  which  they  were  must  be  decided  by  the  jury  (3  Suth.  Dam.,  2d 
ed.,  §  1167;  Teague  v.  Irwin,  127  Mass.  217;  Sterne  v.  Shaw,  124  Mass.  59)-,. 
but  in  order  to  justify  a  finding  that  they  were  representations  of  fact, 
they  must  be  statements  susceptible  of  knowledge,  as  distinguished  from 
opinion.  (3  Suth.  Dam.,  supra;  Sterne  v.  Shaw,  supra;  Nounnan  ▼.  Land 
Ca,  8  Cal  1;  22  Pac.  R.  515;  Williams  v.  McFadden,  23  Fla.  147;  1  a  It. 
618;  Parker  v.  Moulton,  114  Mass.  99.) " 

Fact  and  Law, 

Two  reasons  have  been  put  forward  in  support  of  the  asser- 
tion that  no  relief  can  be  grounded  upon  misrepresentatioa 
of  law :  (1)  that  everybody  is  assumed  to  know  the  law,  and 
therefore  there  can  be  no  effective  misrepresentation  of  it;- 
and  (2)  that  nobody  should  depend  or  act  upon  what  another 
person  asserts  to  be  the  law,  for  it  is  a  matter  of  opinion  only^ 

>  Seelnsurance  Ca  v.  Mowry  (1877),  lers  (1884X  55  Mich.  141;  20  N.  W.  R.. 

96  U.   a.  514.    Something  in  such  829. 

.cases  may  be  said  in  favor  of  waiver  2  American   Nat  Bank  ▼.   Ham- 

of -punctual  payment  as  a  ground  of  mond  (1898),  55  Pac.  R.  1090  (Cola). 

forfeiture.  Chicagov.  Werner  (1875),  And  see  Akin  v.  KeUogg  (1890X  119^ 

0  IlL  410;  Insurance  Ca  v.  Eggleston  N.  Y.  442.  Incidentally  the  sul^ject  is- 

877),  96  U.  a  572;  Lyon  y.  Travel-  recurred  to  in  a  later  part  of  the 

present  chapter. 
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But  surely  this  is  trifling  with  the  truth,  and  treating  as  ia- 
-controvertible  that  which  is  frequently  said  in  satire  or  jest. 
The  law  may  be  open  to  disparaging  remark  because  of  its 
proverbial  uncertainty,  but  it  is  worse  than  unfortunate  if  our 
only  reply  is  that  the  charge  is  untrue  —  unless  indeed  we  do 
verily  believe  that  everybody  is  so  perfectly  familiar  with  every 
point  which  caa  possibly  arise  that  it  is  inconceivable  that,  even 
under  pressure  of  weightiest  assertion,  any  one  can  ever  make 
a  mistake  about  it. 

Consider  too  whether  it  would  not  be  more  reasonable  to 
hold  that  every  man  must  be  taken  to  be  cognizant  of  the  facts 
with  reference  to  which  he  is  dealing  than  that  "  every  man 
must  be  taken  to  be  cognizant  of  the  law."  And  yet  that  is 
never  an  answer  to  a  man  who  complains  that  the  facts  have 
been  misrepresented  to  him;  nor  is  he  told  that  he  could  with 
"  ordinary  vigilance  and  attention  "  have  tested  the  matter  for 
himself.^ 

II.  Law  a  Matter  of  Opinion. — This  becomes  apparent  when 
we  turn  to  the  other  reason  for  denying  relief  in  cases  of  mis- 
representation of  law,  namely,  that  law  is  a  matter  of  opinion 
^nly,  and  that  therefore  no  one  ought  to  depend  or  act  upon 
another  person's  representation  of  it.  In  other  words  (and 
with  much  greater  truth  than  in  the  former  case),  the  law  is 
very  uncertain;  if  anybody  makes  an  assertion  as  to  it,  he  may 
be  right  or  he  may  be  wrong;  he  is  merely  giving  you  his  opin- 
ion ;  and  you  must  not  act  upon  that  —  you  should  go  and  in- 
quire  as  best  you  can. 


one 

does 

consequences.    The  truth  or  falsehood  of  such  a  representation  can  be 

tested  by  ordinary  vigilance  and  attention.    It  is  an  opinion  in  regard  to 

the  law,  and  is  always  understood  as  such."* 

If  a  representation  of  law  was  always  accompanied,  expressly 
•or  impliedly,  by  the  remark  that  it  was  given  as  a  matter  of 
opinion  only,  much  could  be  said  for  this  view ;  but  the  author- 
ities supply  us  with  many  cases  in  which  precisely  the  opposite 
remark  is  made  or  implied  —  cases  in  which,  by  purposely  and 
strenuously  misstating  the  law,  a  fraud  is  accomplished. 

1  Bloomenthal  v.  Ford  (1897),  A.  Q  »  Fish  ▼.  Clelland  (1864),  83  111.  248. 

158;  66  L.  J.  Ch.  253;  David  v.  Park  And  see  Starr  v.  Bennett  (1845),  3 

<1870),  103  Mass.  501.    And  see  ch.  XI,  Hill  (N.  Y.).  303;  Upton  t.  Tribilcock 

«ub-tit  "Means  of  knowledge."  (1875),  91  U.  S.  45. 
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One  can  easily  understand  that  if  a  question  arises  upon  the 
x^onstruction  of  a  document  as  to  the  right  of  a  woman  to  dower, 
and  she  should  say  that  she  was  not  entitled  to  it,  her  remark 
would  not  justify  action  by  those  hearing  her.^  And  yet  if  a 
company  should  represent  that  its  debentures  were  legally 
transferable, 

**  there  would  be  an  equity  on  the  part  of  any  person  who  had  agreed 
^or  value  to  take  a  transfer  of  these  debentures,  to  restrain  the  company 
•from  pleading  their  invalidity/' ^ 

Zaw  and  Fact. —  There  is  this  difficulty,  if  we  are  to  have 
one  rule  as  to  misrepresentations  of  law  and  another  as  to  mis-, 
representations  of  fact,  that  we  shall  have  to  come  to  some 
clear  understanding  as  to  the  difference  between  them.  For 
example,  in  one  House  of  Lords  case  it  was  said  that  ^^  the  con- 
struction of  a  contract  is  clearly  a  matter  of  law ; "  •  in  a  second 
it  was  thought  that  "  private  right  of  ownership  is  a  matter  of 
fact,"  even  if  you  have  to  argue  it  from  the  construction  of 
documents;  for  although  it  is  a  matter  of  fact  ^Mt  may  be  the 
result  also  of  matter  of  law ; "  *  while  in  a  third  relief  was  given 
because  of  mistake  as  to  the  meaning  of  a  document,  Lord 
Chelmsford  declaring  that  "  a  matter  of  law  arising  upon  the 
doubtful  construction  of  a  grant "  is  ^'  very  different  from  the 
ignorance  of  a  well-known  principle  of  law."  * 

And  what  must  be  thought  of  a  representation  by  a  com- 
pany that  its  shares  are  unassessable?  Is  that  a  statement  of 
law,  or  of  fact  as  the  result  of  a  matter  of  law  ?  If  the  com- 
pany had  represented  that  there  was  a  clause  in  its  charter 
rendering  the  shares  unassessable,  is  that  a  matter  of  fact? 
And  will  it  become  one  of  law  if  there  is  some  provision  there 
but  of  doubtful  interpretation.*  Again,  if  directors  should  rep- 
resent that  their  company  has  power  to  issue  debentures,  is 

iFairweather  v.  Archbald  (1868),  v.  Clifford  (1876),  8  Ch.  D.792;  45  L. 

15  Gr.  255.    And  see  Bigelow  on  £s-  J.  Ch.  809.    See  also  Barber  v.  Clark 

toppel  (5th  ed.),  57a  (1890),  20  Ont  522;  18  Ont.  App.  435; 

s  Per  Kay,  L.  J.,  in  Re  Romford  Baldwin  v.  Kingstone  (1890),  18  Ont. 

(1883),  24  Ch.  D.  98;  63  L.  J.  Ch.  728.  App.  108;  King  v.  Doolittle  (1858),  1 

And  seech.  XXIV,  sub-tit  "Negotia-  Head  (Tenn.),  86;  Chand.  on  Con- 

bility  by  estoppel,"  citing  Goodwin  V.  sent,  104;  Pomeroy,  Eq.  Jur.  1176. 

Roberts,  and  other  cases.  ^  Beauchamp  v.  Winn  (1878),  L.  R. 

'Midland  v.  Johnson  (1858).  6  H.  L.  6  H.  L.  284. 

C  811.    And  see  Powell  v.  Smith  ^In  Upton  v.  Tribilcock  (1875),  91 

<i872)»  L.  R 14  Eq.  85;  41  L.  J.  Ch.  784.  U.  S.  45,  it  was  held  that  a  represen- 

4  Cooper  V.  Phibbs  (1867),  L.  R  2  tat  ion  that  shares  are  unassessable  is 

H.  \m  170l    See  to  same  effect,  Jones  a  representation  of  law. 
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that  a  representation  as  to  law  or  fact  ?  Possibly  either  or 
both.  For  it  is  said  that  if  the  reason  why  the  company  had 
not  such  power  was  that  sufficient  stock  (a  pre-requisite  of 
debentures)  had  not  been  subscribed,  the  representation  was 
one  of  law ;  but  if  the  right  to  issue  had  accrued  and,  ^^  having 
exhausted  that  power,  the  directors  had  stated  that  they  still 
had  power  to  issue  debentures,"  the  representation  would  have 
been  one  of  fact.^  And  what  is  to  be  said  of  a  representation 
that  a  patent  is  valid  when  the  point  is  whether  it  is  for  a 
"  new  and  useful "  invention ;  ^  or  a  representation  that  a  man 
is  a  shareholder  in  a  company ; '  or  a  representation  that  a  writ 
has  been  '^returned  in  due  form  of  law;*  or  a  representation 
that  A.  is  the  wife  of  BJ  Perhaps  this  is  the  best  that  can  be 
said: 

"  TTiere  is  not  a  single  fact  connected  toith  personal  status  that  does  not 
more  or  less  involve  a  question  of  law.  It  you  state  that  a  man  is  the  eldest 
son  of  a  marriage,  you  state  a  q^uestion  of  law,  because  you  must  know 
that  there  has  been  a  valid  marriage,  and  that  that  man  was  the  first-bom 
son  after  the  marriage,  or  in  some  countries  before.  Therefore,  to  state 
that  it  is  not  a  representation  of  fact  seems  to  arise  from  a  confusion  of 
ideas.  It  is  not  the  less  a  fact  because  that  fact  involves  some  knowledge 
or  relation  of  law.  There  is  hardly  any  fact  which  does  not  involve  it.  If 
you  state  that  a  man  is  in  possession  of  an  estate  of  ten  thousand  pounds- 
a  year,  the  notion  of  possession  is  a  legal  notion  and  involves  knowledge 
of  law;  nor  can  any  other  fact  in  connection  with  property  be  stated  which 
does  not  involve  such  knowledge  of  law.  To  state  that  a  man  is  entitled  to 
ten  thousand  pounds  consols  involves  all  sorts  of  lata"* 

We  see  now  sufficiently  the  difficulties  which  confront  those 
who  assert  that  relief  will  be  given  as  against  mistakes  of  fact 
but  not  as  against  mistakes  of  law.  Categories  have  to  be 
made;  for  we  have  not  got  them,  but  only  the  promise  of  im- 
mense difficulty  in  their  construction. 

There  are  moreover  two  very  important  points  to  be  noticed 
in  connection  with  the  maxim  Ignorantia  juris  haud  ^tousaty 
if  "  the  word  ^Jus '  is  used  in  the  sense  of  denoting  general 
law,"  as  Lord  Westbury  declares  is  the  correct  sense  of  it;* 
or  if,  as  Lord  Chelmsford  has  it,  the  maxim  applies  only  to 
"  ignorance  of  a  well-known  rule  of  law." ' 

iRashdall  v.  Ford  (1866X  L.  B.  2  <  Starr   v.  Bennett  (1843)»  6  HH) 

Eq.  750;  35  L.  J.  Ch.  769.  (N.  Y.),  80a 

2Vermilyea  v.  Canniff  (1886X  12  «  Eaglesfield  v.  Londonderry  (1876),, 

Ont  164;   Huber  v.  Guggenheimer  4  Ch,  D.  70a 

(1898),  89  Fed.  K  598.  «  Cooper  v.  Phibbs  (1867),  L.  IL  a 

«  Broughton  v.  Hutt  (1858),  3  De  G.  H.  L.  170;  45  L.  J.  Ch,  80ft 

&  J.  5e0;  28  L.  J.  Ch.  167.  ?  Midland  v.  Johnson  (1858X  6  H. 

L  a  811. 
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iQ  1750,  a  case  of  misrepresentation  as  to  right  of  succession ;  * 
Legge  v.  Croker  in  ISll,  a  case  of  misrepresentation  as  to  a 
right  of  wa}^;^  Champlain  v.  Laytin  in  1836,  a  case  of  mis- 
representation as  to  dedication;*  Wheeler  v.  Smith  in  1850,  a 
casebf  misrepresentation  as  to  the  effect  of  a  will;*  Souihall 
V.  jRigg  in  1851,  a  case  of  misrepresentation  of  the  liability  of 
an  apprentice  to  make  up  deficiency  in  his  master's  fee;*  Cozd- 
ard  v.  Hughes  in  1855,  a  case  of  permitting  a  woman  to  believe 
in  her  liability;*  Jordan  v.  Stevens  in  1863,  a  case  of  misrepre- 
sentation as  to  the  validity  of  a  lease  commencing  infuturo;  ^ 
Earl  Beauchamp  v.  Winn  in  1873,®  and  Cooper  v.  Phipps  in 
1867,®  cases  of  purchasers  buying  their  own  property;  Hirsch- 
field  V.  London  in  1876,  a  case  of  misrepresentation  as  to  ef- 
fect of  a  release  of  damages;  ^'^  Hart  -y.  Swaine  in  1877,  a  case 
of  misrepresentation  as  to  tenure  of  land  sold; "  Snell  v.  Insur- 
ance  Co.  in  1878,  a  case  of  misrepresentation  as  to  a  policy  in 
the  name  of  one  partner  covering  the  Arm's  interest; "  Stewart 
V,  Kennedy  in  1890,  a  case  of  misrepresentation  as  to  necessity 
for  "ratification  of  the  court;"*'  and  in  Wilding  v,  Sanderso7h 
in  1897,  a  case  of  misrepresentation  as  to  the  effect  of  a  docu- 
ment;" and  many  other  cases."  ^ 

Edoppel. —  The  cases  relating  to  misrepresentation  of  law 
have  not  so  far  involved  the  peculiar  remedy  of  estoppel.  They 
have  been  those  in  which  relief  by  rescission  and  restitution 
principally  have  been  awarded.  There  can  be  no  doubt,  how- 
ever, that  the  principles  involved  in  both  classes  of  cases  are  so 
far  similar  that  we  are  safe  in  applying  (with  some  little  cir- 
cumspection) the  authorities  of  the  one  when  treating  of  the 
other. 


1  Mosely,  364;  2  J.  &  W.  205.  See 
reference  in  Stewart  v.  Stewart 
(1838),  0  CI.  &  F.  960. 

2  1  Ball  &  B.  506. 

3  6  Paige  (N.  Y.\  195. 
*9How.  (U.  S.)55. 
MIC.  B.  481. 
«1K&J.  443. 

7  51  Me.  79. 

8  L.  R.  6  H.  L.  2aa 

9  U  R.  2  H.  L.  149.  See  p.  164. 
102  Q.  B.  D.  1;  46  L.  J.  Q.  B.  94. 
n?  Cli.  Div.  42;  47  U  J.  Ch.  5. 


1298  U.  S.  85. 

13 15  App.  Ca&  108. 

"(1897)  2  Ch.  534;  66  I*  J.  Ch.  467, 
684. 

isLain^f  v.  Taylor  (1876).  26  U.  C. 
C.  P.  430;  approved  in  Brown  v.  Hol- 
land (1885),  9  Ont  57;  Charaplin  v. 
Laytin  (1836X  6  Paige  (N.  Y.),  195,  in 
which  it  is  suggested  that  the  ground 
of  relief  is  fraud  rather  than  igno- 
rance of  the  law;  Goodenow  v.  Ewer 
(1860).  16  Cal.  461;  Boggs  v.  Hargrave, 
id.  5C0. 
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The  Misrepresentation  Must  he  of  Something  Material, 

It  is  not  necessary  to  quote  much  authority  for  the  proposi- 
tion that  a  misrepresentation  to  have  any  effect  upon  the  rela- 
tions of  parties  must  be  as  to  something  which  might  have 
affected  those  relations. 

"  A  matter  aUeged,  which  is  neither  traversable  nor  material,  shall  not 
estop."  i 

The  test  of  materiality  may  be  stated  as  follows: 

"It  must  be  a  representation  *dana  locum  contractui,*  th&t  is  A  repre- 
sentation  giving  occasion  to  the  contract:  the  proper  interpretation  of 
which  appears  to  me  to  be  the  assertion  of  a  fact  on  which  the  person  en- 
tering into  the  contract  relied,  and  in  the  absence  of  which  it  is  reason- 
able to  infer  that  he  would  not  have  entered  into  it;  or  the  suppression  of 
a  fact  the  knowledge  of  which  it  is  reasonable  to  infer  would  have  made 
him  abstain  from  the  contract  altogether."  ^ 

Or,  in  the  language  of  Pollock  on  Contracts:* 

"  Anvthing  which  would  affect  the  judgment  of  a  reasonable  man,  |?ov- 
erning  himself  by  the  principles  on  which  men  in  practice  act  in  the  kind 
of  business  in  hand." 

The  following  is  from  a  United  States  case  and  represents  a 
more  rigid  view  of  the  matter: 

''Still,  this  important  question  is  not  left  to  the  arbitrary  or  accident-al 
decision  of  each  court  in  each  case,  for  all  courts  are  governed  or  at  least 
directed  by  certain  precedents  and  rules,  among  which  it  is  sufficient  to 
state  at  present  that  the  fraud  must  be  material  to  the  contract  or  trans- 
action which  is  to  be  avoided;  for  if  it  relate  to  another  matter,  or  to  this 
only  in  a  trivial  and  unimportant  way,  it  affords  no  ground  for  the  action 
of  the  court  It  must,  therefore,  relate  distinctly  and  directly  to  the  con- 
tract and  affect  its  very  essence  and  substance.  But  there  is  no  positive 
standard  by  which  to  determine  whether  the  fraud  be  thus  material  or 
not  No  better  rule  can  be  given  for  deciding  the  question  than  this:  If 
the  fraud  be  such  that,  had  it  not  been  practiced,  the  contract  could  not 
have  been  made  or  the  transaction  completed,  then  it  is  material  to  it; 
but  if  it  be  shown  or  made  probable  that  tne  same  thing  would  have  been 
done  in  the  same  way  if  the  fraud  had  not  been  practiced,  it  cannot  be 
deemed  material  Whether  the  fraud  be  material  or  otherwise  seems  to 
be,  on  the  decided  weight  of  authority,  a  question  for  the  jury  and  not  a 
question  of  law;  but  it  is  obvious  that  in  many  cases  the  jury  cannot  an- 
swer this  question  without  instructions  from  the  court*' ^ 

1  Yin.  Ab.,  vol  X,  p.  422.  to  materiality,  see  Leake  on  Con- 

3  Per  Romilly,  M.  R.,  in  Pulsford  v.  tracts  (18th  ed.),  818  sq.,  and  Royal 

Richards  (1853),  17  Beav.,  96;  22  L.  Ins.  Ca  v.  Byers  (1885),  9  Ont  120. 

J.  Ch.  559.  *  Per   Miller,   J.,    in    McAleer    v. 

s  6th  ed.,  p.  550.    For  examples  as  Horsey  (1871),  85  Md.  452.    And  see 
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misrepresentations  and  questions  as  to  whether  a  change  of 
position  took  place  upon  the  faith  of  such  misrepresentations^ 
But  it  may  be  said  that  a  change  of  position  upon  the  faith  of 
a  misrepresentation  proves  its  materiality.  And,  given  a  ma- 
terial misrepresentation,  followed  by  a  change,  and  the  propter 
will  be  easily  inferred.  There  are  cases,  too,  in  which  neither 
factor  is  palpably  existent,  and  presumptions  have  to  be  re* 
sorted  to. 

Assisted  Miarejn^esentation. —  It  is  obvious  that  in  cases  of 
assisted  misrepresentation,  not  only  must  the  misrepresenta- 
tion have  been  material,  but  the  assistance  also  must  have  been 
of  such  character  as  to  have  influenced  the  result.  The  for- 
mula adopted  in  this  work  to  express  the  requisite  relation  be- 
tween the  assistance  rendered  by  the  estoppel-denier  and  the 
action  of  the  estoppel-asserter  is  that  the  change  of  position 
must  be  reasonably  consequent  upon  the  assistance.  This  sub- 
ject is  treated  in  a  subsequent  chapter.^ 

1  Cfa.  XIIL 
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sible  cases,  for  they  inclade  cases  where  a  representation  has 
been  made  which  is  known  to  be  false,  and  those  in  which  it  is 
made  "  without  knowing  whether  it  was  true  or  false."  It  is 
useless  then  to  inquire  whether  the  asserter  "  was  bound  to 
know  the  true  state  of  things;"  for  whether  he  was  or  was 
not  so  bound  he  is  estopped  (1)  if  he  make  a  representation 
which  he  knows  to  be  false,  and  (2)  which  may  be  false.^ 

2.  The  present  writer  cannot  agree  either  that  an  action  of 
deceit  will  lie  merely  because  the  misrepresenter  "was  bound 
to  know  the  true  state  of  things  "  in  the  absence  of  that  fraud 
which  would  place  the  instance  in  one  of  the  other  categories. 
In  the  leading  case  of  Derry  v.  Peek^  Lord  Herschell  said : 

"I  think  the  authorities  establish  the  foUowing  propositions:  First,  In 
order  to  establish  an  action  of  deceit,  there  must  he  proof  of  frauds  and 
nothing  short  of  that  will  suffice.  Secondly,  fraud  is  proved  when  it  is 
shown  that  a  false  representation  has  been  made.  (1)  knowingly,  (2)  with- 
out belief  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or  false. 
Although  I  have  treated  the  second  and  third  as  distinct  cases,!  think  the 
third  is  but  an  instance  of  the  second,  for  one  who  makes  a  statement 
under  such  circumstances  can  have  no  real  belief  in  the  truth  of  what  he 
states." 

And  although  the  learned  judge  refers  to  cases  in  which  '^a 
person  within  whose  province  it  lay  to  know  a  particular  fact," 
it  is  "  only  for  the  purpose  of  putting  them  aside  "  as  being  "  in 
an  altogether  different  category  from  actions  to  recover  dam- 
ages for  false  representations,  such  as  we  are  dealing  with." 

3.  Nor  can  the  present  writer  agree  that  for  "  estoppel  the 
same  things  are  requisite"  as  in  the  action  of  deceit.    The  lat- 

^  In  Watson  y.  Jones,  25  S.  B.  683  knew  his  statements  to  be  untrue, 
(Fla.),  it  is  said:  "We  are  therefore  are  but  different  methods  of  stating 
of  opinion  that  proof  of  scienter  in  the  same  ultimate  fact,  viz^  kno wi- 
the third  phase  does  not  give  another  edge.  McBeth  V.  Craddook,  28  Ma 
or  different  right  or  ground  of  ac-  App.  880;  De  Lay  v.  Carney  Bros., 
tion  from  that  given  by  proof  under  100  Iowa,  687;  69  N.  W.  R.  105a*' 
the  first  phase,  but  that  it  simply  es-  S(1889)  U  A.  (X  857;  68  Ia  J.  Ch. 
tablishes  the  same  ultimate  fact,  viz.  864  See  the  Derry  v.  Peek  mAolia 
knowledge,  by  a  different  class  of  cited  with  it  in  cb.  XVI 
evidence;  and  consequently  that  an  ^  As  to  this  point  of  reality  of  be- 
allegation  that  defendant  'knew'  lief  see  Allcroft  v.  Bishop  of  Lon- 
his  representation  to  be  false  is  prov-  don  (1889),  23  Q.  B.  D.  414;  58  L.  J. 
able  by  evidence  embraced  in  the  Q.  B.  885;  24  Q.  B  D.  218;  59  L.  J. 
third  phase.  In  other  words,  an  aver-  Q.  B.  169;  (1891)  A.  C.  666;  61  L.  J. 
ment  that  defendant's  situation  or  Q.  R  62;  Angus  v.  Clifford  (1891),  2 
means  of  knowledge  were  such  as  Ch.  449;  60  L.  J.  Ch.  448;  White  v. 
made  it  his  duty  to  know  whether  Sage  (1892),  19  Ont  App.  185;  Turner 
his  statement  was  true  or  false,  and  v.  Francis  (1894),  10  Man.  840;  1^  S.  C 
an  averment  that  defendant  well  Can.  110. 


86  CONDITION  NO.  6. 

of  a  contract  may  be  innocent.  What  is  the  law  with  refer- 
ence to  misrepresentation  as  a  ground  of  estoppel! 

Diverse  Views. —  Upon  such  a  fundamental  point  as  the  ne- 
cessity for  fraud  as  an  element  of  estoppel  we  would  expect  to 
find  the  authorities  agreed.  For  plainly  little  can  be  done 
towards  a  philosophy  of  estoppel  without  settlement  of  this 
main  question,  Is  moral  culpability  essential  to  estoppel? 

In  Smith's  Leading  Cases  it  is  said : 

"But  if  the  representation  was  nnade  under  a  mistake,  and  in  ignorance 
of  the  facts,  there  wiii  be  no  estoppel."  ^ 

Story's  Equity  has  the  following: 

^This  doctrine  of  estoppel  in  pais  in  ordinarjr  cases  grows  out  of  a 
fraudulent  purpose  and  a  fraudulent  result"  > 

In  a  Canadian  case  it  is  said : 

"  The  general  rule  is  that  fraud  is  necessary  to  the  existence  of  an  es- 
toppel by  conduct.  The  person  must  have  oeen  deceived;  the  party  to 
wnom  the  representation  is  made  must  have  been  ignorant  of  the  truth  of 
the  matter,  and  the  representation  must  have  been  made  with  knowledge 
of  the  facts."* 

And  in  the  United  States  Supreme  Court  it  is  said  that: 

"For  the  application  of  that  doctrine  there  must  generally  be  some  in- 
tended deception  in  the  conduct  or  declaration  of  the  party  to  be  estopped, 
or  such  gross  negligence  on  his  part  as  to  amount  to  constructive  fraud 
by  which  another  has  been  misled  to  his  injury."^ 

Upon  the  other  band  there  is  in  many  cases  the  flattest  con- 
tradiction of  this  doctrine.   For  example  Lord  Cranworth  said :  • 

**  It  is  not  necessary  that  the  party  making  the  representation  should 
know  that  it  was  false;  no  fraud  need  have  been  intended." 

1 0th  Am.  ed.,  111,2116.    And  see  gence  as  evidence  of  fraud  will  suf- 

Holcomb  V.  Boynton  (1894),  151  111,  fice.    Sullivan  v.  Colly  (1896),  18  G 

294;  87  N.  E.  R.  1081.  G  A.  193;  71  Fed.  R  460.    For  the 

*  18th  ed.  1544.    The  cases  in  the  contrary  opinion:   Pitcher  v.  Dove 

United  States  are  confiictiDg.    In  (1884),  99  Ind.  175,  178;  Trustees  v. 

favor  of  the  above  quotation  may  be  Smith  (1890),  118  N.  Y.  640;  23  N.  R 

found:  Hill  v.  Epley  (1838),81  Pa.  St.  R.  1103;  Stiff  v.  Ashton  (1891),  155 

831;  Biddle  Boggs  v.  Merced  (1850),  Mass.  180;  29  N.  £.  R  203;  Moore  v. 

14  Cal.  367;  Zuchtman  v.  Roberts  Brownfield  (1894),  10  Wash.  489;  89 

(1871),  109  Mass.  53;  Stephens  v.  Den-  Paa  R  lia    And  see  cases  cited 

nett  (1872),  51  N.  H.  834;  Brant  v.  with  Brant  v.  Virginia,  po«f,  ch.  XIL 

Virginia  (1876).  93  U.  S.  335;  Staton  »Per  Ferguson,  J.,  in  McGee  v. 

V.  Bryant  (1877),  55  Miss.  261;  King-  Kane  (1887),  14  Ont  234    And  see 

man  v.  Graham  (1881).  51  Wis.  232;  Howard  v.  Hudson  (1858),  2  £.  &  & 

8  N.  W.  R  181;  Powell  v.  Rogers  11;  22  Lu  J.  Q.  B.  341. 

(1883),    105   IlL    822;    De   Berry   v.  <  Brant  v.  Virginia  (1876),  98  U.  a 

Wheeler  (1895),  128  Ma  34;  30  a  W.  335. 

R  338;  Brigham  Young  v.  Wagner  » Jorden  v.  Money  (1854),  5  H.  U 

(1895),  12  Utah,  1;  40  Pac.  R  70i  G  212;  23  L.  J.  Ch.  865, 
It  is  sometimes  thought  that  negii- 
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follow  let  it  be  at  once  said :  (1)  that  where  the  misrepresen- 
tation is  that  of  the  estoppel-denier  (personal  misrepresenta- 
tion), a  misrepresentation  will  not  the  less  work  an  estoppel 
because  it  is  honest  and  innocent;  (2)  that  where  the  misrepre- 
sentation is  that  of  a  third  party  (assisted  misrepresentation)^ 
the  assistance,  if  active,  will  not  the  less  work  an  estoppel  be- 
cause it  was  rendered  honestly  and  innocently;  (3)  and  that, 
the  dicta  which  require  culpability  or  bad  faith  as  a  pre-requisite^ 
of  estoppel  must  be  confined  to  cases  of  assisted  misrepresen- 
tation where  the  assistance  is  of  passive  sort 

If  with  this  classification  in  view  the  authorities  are  again 
consulted  the  conflict  among  them  will  almost  entirely  disap- 
pear. Where,  as  in  Story  or  the  United  States  Supreme  Courts 
it  is  asserted  that  fraud  is  requisite  to  estoppel,  it  will  be  found 
that  the  kind  of  estoppel  in  view  was  that  usually  referred  to  as 
estoppel  by  standing-by,  that  is  to  say,  cases  of  misrepresenta- 
tion by  passive  assistance.  And  when  Lord  Granworth  and 
many  others  deny  the  essentiality  of  fraud,  it  will  be  found 
that  they  are  speaking  with  reference  to  cases  of  personal  mis- 
representation, or  those  when  the  assistance  is  active. 

Applying  then  the  dicta  to  their  particular  cases  merely,  we 
might  be  led  to  say  generally  with  Lord  Granworth,  that  ^'  no- 
fraud  need  have  been  intended,"  but  that  cases  of  standing-by 
seem  to  be  an  exception  to  the  rnla 

Misrepresentation  by  Passive  Assistanobl 

When,  however,  we  examine  more  closely  this  exception  we 
shall  see  that  it  is  such  in  appearance  merely.  We  shall  find 
indeed  that  there  must  be  culpability  in  all  cases  of  standing- 
by,  but,  carefully  distinguishing,  we  shall  discover  that  it  is  a 
requisite  of  existence  of  the  misrepresentation,  and  not  at  all; 
an  essential  element  in  the  estoppel.  In  other  words,  there  is- 
culpability  in  such  cases  because  they  are  a  category  of  cul- 
pable actions,  and  not  because  fraud  or  evil  intent  is  necessary 
to  estoppel. 

Whether  estoppel  will  ensue  when  an  owner  of  land  stands- 

the  mortgagor  the  title  deeds,  and,  where  the  owner  of  property  stands- 

thuB  equipped,  the  mortgagor  rep-  by  while  it  is  sold  ta  another  to  an* 

resents   himself   as   unincumbered  innocent  purchaser, 
owner.    Or  it  may  be  passive,  as 
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Observe  the  condition  for  estoppel:  "When  I  saw  the  mis- 
take into  which  he  had  fallen,"  or  when  I  "suffer  another"  to 
^ct  "under  an  erroneous  impression  of  title."  Standing-by 
merely  will  not  estop,  for  although  near-by  I  may  not  see  that 
there  is  any  mistake  or  any  erroneous  impression  —  will  not 
•estop,  therefore,  because  there  is  no  misrepresentation. 

In  order  to  see  "  the  mistake  "  three  things  seem  to  be  requi- 
site: 

1.  I  must  be  aware  of  my  own  right. 

2.  The  other  party  must  be  unaware  of  my  right. 

3.  I  must  have  reasonable  ground  for  assuming  the  other 
party's  ignorance.* 

A  few  cases  will  help  to  an  appreciation  of  these  points: 
Willmott  V.  Barler?  A  lease  contained  a  clause  prohibitive  of 
sub-leasing;  a  sub-lease  was  made;  the  sub-lessee  entered  and 
expended  money  to  the  knowledge  of  the  head  landlord ;  both 
the  head  landlord  and  the  sub-lessee  were  unaware  of  the  pro- 
hibitory clause:  held^  that  the  head  landlord  was  not  estopped. 
Observe  that  the  head  landlord  had  made  no  representation  of 
any  kind.  The  utmost  that  was  charged  against  him  was  that 
he  stood  by  and  allowed  his  tenant's  misrepresentation  of  a 
right  to  sub-let  to  take  effect. 

This  case  illustrates  two  of  the  points  in  hand :  (1)  The  es- 
toppel-denier was  unaware  of  his  own  right;  and  (2)  Be  had  no 
reason  for  assuming  that  the  other  party  Avas  ignorant  of  that 
which  a  prudent  man  would  have  ascertained.  As  to  the  first 
of  these,  Fry,  L.  J.,  said : 

"The  defendant,  the  possessor  of  the  legal  right,  mast  know  of  the  ex- 
istence of  his  own  right  which  is  inconsistent  with  the  right  claimed  by 
the  plaintiff." 

And  as  to  the  second  he  added: 

"He  might  well  have  supposed  that  the  plaintiff  was  a  prudent  man, 
and  that  he  had  made  inquiries  as  to  the  provisions  of  Barber*s  lease.  .  •  . 
I  cannot  therefore  conclude  that  the  mistaken  belief  of  the  plaintiff  was 
brought  home  to  Bouyer's  (the  owner*s)  mind,  and  that  being  so  I  cannot 
restrain  Bouyer  from  exercising  his  legal  right" 

Mangles  v.  Dixon}  A  ship-owner  assigned  "the  amount 
due"  to  him  under  a  certain  charter-party;  according  to  the 
charter-party  the  amount  due  vvas$l,OuO;  the  assignee  notified 
the  charterer  of  the  assignment,  and  the  charterer  said  noth- 

^See  reference  to  Bigelow  on  Es-       «(1880)  15  Ch.  D.  96;  43  Lu  J.  Gh. 
toppel  in  ch.  XI,  sub-tit.  "  Means  of    702. 
Knowledge."  « (1852)  3  H.  L.  G  709l 
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in  ignorance?  So  it  appears  to  have  been  supposed  by  Lord  Jnstioe  Cot- 
ton in  Prootor  v.  Bennia  .  .  •  An  auctioneer  makes  a  false  representa* 
tion  scienter;  must  a  buyer  show  that  the  auctioneer  knew  that  the  buyer 
was  ignorant  of  the  facts?  *' 

The  auctioneer  case  is  totally  different;  it  is  one  of  personal 
misrepresentation;  the  auctioneer  himself  makes  the  repre- 
sentation ;  and  the  only  requisite  for  estoppel  is  that  position 
should  have  been  changed  upon  the  faith  of  the  representation^ 
In  the  patent  case  there  was  no  misrepresentation  by  the  estop- 
pel-denier, and  the  question  involved  is,  Under  what  circum* 
stances  is  it  "my  duty  to  be  active?"  And  the  answer  is^ 
When  I  see  another  person  falling  into  mistake;  and  I  see  no* 
mistake  unless  I  have  reason  to  believe  that  the  other  party 
does  not  understand  his  situation. 

It  must  be  observed,  too,  that  Lord  Justice  Cotton  did  not 
suggest  that  an  estoppel-denier  must  "  kuQW  that  the  other 
party  is  acting  in  ignorance/'    He  said: 

'*In  my  opinion  it  must  be  taken  that  they  (the  purchasers  of  the  ma- 
chine) dia  know  it;  but  if  the:^  did  not  I  cannot  find  anything  from  which 
we  ought  to  draw  the  conolusion  tliat  the  plaintiff  had  reason  to  suppose 
that  they  did  not*' 1 

The  case  involves  two  of  the  three  points  under  consideration, 
namely :  (1)  That  the  estoppel-asserter  must  be  unaware  of  the* 
estoppel-denier's  right;  and  (2)  That  the  estoppel-denier  must 
have  had  reasonable  ground  for  believing  in  the  other  party'& 
ignorance. 

Summarizing,  let  it  be  observed  that  fraud  or  bad  faith  is  not 
essential  to  estoppel,  although  it  is  a  necessary  ingredient  in 
misrepresentation  by  passivity.  There  is  not  in  such  cases  a 
real  exception  to  the  general  rule  that  for  estoppel  *'  no  fraud 
need  have  been  intended."  Upon  the  other  hand,  however,  it 
would  be  quite  correct  to  say  (in  such  cases)  that  there  '^must 
have  been  knowledge  actual  or  virtual  of  the  facts,"  and  that 
the  estoppel  "  grows  out  of  a  fraudulent  purpose  and  a  fraudu- 
lent result."  Eeconciliation  of  the  conflicting  dicta  is  accom- 
plished by  classification. 

1  Mr.  Justice  Fry,  in  another  case  Were  this  language  to  be  taken  ab- 
(Wiilmott  T.  Barber  (1880),  15  Ch.  D.  solutely,  it  would.be  only  in  the  very 
06;  42  L.  J.  Ch.  792),  puts  the  point  rarest  of  cases  that  a  by-stander 
more  strongly:  "Fourthly,  the  de-  could  be  estopped.  He  could  always 
fendant,  the  possessor  of  the  legal  urge  that  he  attributed  the  purohas- 
right,  must  know  of  the  plaintifTs  er*s  action  to  rash  stupidity  or  reek- 
mistaken  belief  of  his  rights.  If  he  less  aggression,  and  not  to  igno- 
does  not  there  is  nothing  which  oalls  ranee, 
upon  him  to  assert  his  own  right*' 
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This  language  perfectly  fits  the  case  in  which  it  was  used 
(one  of  personal  misrepresentation) ;  and  the  only  objection  to 
it  is  that  it  assumes  to  alter  a  rule  which  had  been  formulated 
in  view  of  another  class  of  cases  (misrepresentation  assisted  by- 
passivity)  in  order  to  make  it  suitable  for  the  one  in  hand.  For^ 
as  the  writer  sees  it,  both  rules  were  correct.  In  the  case  of 
misrepresentation  assisted  by  passivity,  the  misrepresentatioor 
must  from  its  nature  (but  for  no  other  reason)  be  wilful ;  whereas^ 
in  cases  of  personal  misrepresentation  (which  may  be  either 
honest  or  dishonest),  it  is  sufficient  that  it  was  intended  to  be 
acted  upon. 

In  these  cases  of  personal  misrepresentation,  then,  we  get 
away  altogether  from  any  question  of  fraudulent  intent  in  the 
misrepresentation.  And  the  question  is  merely.  Did  he  intend 
what  he  said  or  did  to  be  acted  upon?  or,  as  we  shall  hereafter 
more  accurately  put  it.  Had  he  reasonable  ground  for  antici- 
pating a  change  of  position  in  consequence  of  what  he  said  or 
did?^ 

''Even  where  a  representation  is  made  in  the  most  entire  good  faith,  if 
ft  be  made  in  order  to  induce  another  to  act  upon  it,  or  under  circumstances- 
in  which  the  party  making  it  may  reasonably  suppose  it  wiU  be  acted  upon, 
then  prima  facie  the  party  making  the  representation  is  bound  by  it»  as^ 
between  himself  and  tnose  whom  he  has  misled." 2 

Actively  Assisted  MisREPBESEirrATioN. 

Cases  of  passive  misrepresentation  have  already  been  dealt 
with;  and  it  has  been  shown  that  the  bad  faith  which  appears 
in  them  is  a  requisite  of  the  existence  of  the  alleged  misrepre- 
sentation and  not  of  any  rule  of  estoppel.  Personal  misrepre- 
sentation has  just  been  disposed  of.  There  remains  to  be  dealt 
with  those  cases  in  which  estoppel  is  claimed  because  of  active- 
assistance  rendered  by  the  estoppel-denier. 

For  example,  cases  in  which  a  railway  company  op  a  ware- 
houseman has  issued  delivery  orders  for  goods  which  were- 
never  received,  and  some  third  person  has  advanced  money 

I  Post,  ch,  XIL  Terie  (1891).  3  Ch.  Ill;  60  I*  J.  Ch^ 

2 Per  ShadweU,  V.  C,  in  West  v.  654;  Horn  v.  Cole  (1868),  51  N.  H.  297; 

Jones  (1851),  1  Sim.  N.  a  207;  20  L.  Blair  v.  Walt  (1877),  69  N.  Y.  118;. 

J.  Ch.  362.    And  see  per  Parke  B.,  in  Anderson  v.  Hnbbles  (1888),  98  Ind^ 

Bman  v.  Cooke  (1848),  2  Ex.  663;  576;  Clark  v.  Dillman  (1896),  108  Mich^ 

\  J.  Ex.  114;  Mangles  v.  Dixon  625;  66  N.  W.  R  570. 

.  3  H.  L.  a  784;  Low  ▼.  Bou- 
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Ostensible  Ovmership. — 

"It  is  familiar  law  that  if  the  owner,  although  induced  thereto  by  frauds 
invests  another  with  the  apparent  legal  title  to  chattels,  in  pursuance  of  a 
<;ontract,  the  person  so  clothed  may  transfer  an  unimpeachable  title  to  a 
^ood-faith  purchaser.  We  are  unable  to  discover  an^  good  reason  for  a 
distinction  in  that  regard  between  chattels  and  such  instruments  as  may 
be  assigned  by  indorsement  so  as  to  give  the  assignee  a  complete  legal 
title."  1 

"The  rule  is,  that  if  a  man  so  conduct  himself,  whether  intentionally  or 
nott  that  a  reasonable  person  would  infer  that  a  certain  state  of  thinjrs 
exists,  and  acts  on  that  inference,  he  shall  be  afterwards  estopped  from 
denying  it"  * 

Partnership). —  A  person  who  is  induced  by  fraud  to  hold  him- 
self out  as  a  partner  cannot  escape  estoppel  merely  because  be 
was  misled  by  the  fraud.' 

Trustee. — A  trustee  of  a  fund  was  asked  as  to  its  condition, 
and  replied  erroneously,  having  forgotten  that  he  had  been 
formerly  advised  of  a  charge  upon  it.  His  forgetfulness  was 
not  allowed  to  avail  him.    He  was  estopped  by  his  answer.* 

^^ Negotialle^^  Instruments. —  An  acceptor  of  a  forged  bill, 
who  by  his  conduct  had  intimated  to  his  banker  that  it  was 
genuine  and  would  be  presented  for  payment,  was  estopped 
as  against  the  banker  (who  had  paid  it)  from  denying  his  liabil- 
ity upon  it.*    Lord  Selborne  said: 

''  If  the  plaintiffs  misled  the  bank  upon  a  material  point,  however  inno- 
cently,  and  although  they  were  themselves  deceived  by  the  fraud  which  had 
been  committed,  I  think  that  they,  and  not  the  bank,  ought  to  bear  the 
loss  which  has  been  the  consequence."  ^ 

Infancy. — 

'*  Where  a  person  represents  to  another  that  he  is  of  aee,  and  executes 
a  release  upon  which  the  latter  acts»  heXd^  that  he  could  not  afterwards 

iMoore  v.  Moore  (1S87),  112 Ind.  152;  &  N.  656;  28  L.  J.  Ex.  262;  Sfaeppard 

18  N.  E.  R.  67a  And  see  Sheppard  v.  v.  Union  Bank  (1862),  31  L.  J.  Ex. 

Union  Bank  (1862),  81  L.  J.  Ex.  154;  154;  Baines  v.  Swainson  (1863),  82  L. 

Baines  v.  Swainson  (1863),  32  L.  J.  Q.  J.  Q.  B.  281.    But  see  McOee  ▼.  Kane 

B.  281;  Baboock  v.  Lawson  (1880),  5  (1887),  UOnt.  234. 

Q.  B.  D.  284 ;  49  L.  J.  Q.  B.  408 ;  Ejngs-  >  Ellis  v.  Schmoeck  (1829),  5  Bing. 

ford  V.  Merry  (1856),  11  Ex.  577;  1  H.  521;  7  L.  J.  C.  P.  281;  CoUingwood  v. 

&  N.  503;  25  L.  J.  Ex.  166;  Pease  v.  Berkeley  (1863),  15  C.  R  N.  S.  145; 

Gloahec  (1866),  L.  R.  1  P.  C.  229,  230;  Maddick  v.  MarshaU  (1864),  16  C.  B. 

25  L.  J.  P.  C.  166;  Root  v.  French  N.  a  387;  17  id.  829. 

(1835),  13  Wend.  570,  approved  in  <Burrowes  v.  Lock  (1805),  10  Ves. 

Henderson  v.  Williams  (1895),  1  Q.  R  470. 

529;  64  L.  J.  Q.  R  808;  Trustees  v.  ^Vagliano   t.  Bank   of  England 

Smith  (1890),  118  N.  Y.  640,  23  N.  E.  (1883),  22  Q.  B.  D.  103;  68  L.  J.  Q.  B. 

R.  1002;  Brant  v.  Virginia  (1876),  93  27;  23  Q.  B.  D.  243;  58  L.  J.  Q.  B.  357; 

U.  &  327.    And  see  the  discussion  in  (1891)  A.  G.  107;  60  L.  J.  Q.  B.  145. 

ch.  XXL  « Id.  (1891X  A.  C.  123;  60  I*  J.  Q,  R 

2  Cornish  v.  Abington  (1859),  4  H.  145. 


CHAPTER  IX. 

CONDITION  NO.  7. 

Negligence  {Carelessness)  is  Sometimes  Essential. 

The  subject  of  "  Estoppel  by  Negligence  "  is  in  a  most  con- 
fused  and  peculiar  condition.  Bules  and  amendments  of  rules 
have  been  devised  and  elaborated  by  the  judges;  the  authors 
have  been  quoting,  applying  and  illustrating  those  rules  ;^  and 
yet  the  principal  writers  on  estoppel  are  far  from  sure  whether 
cases  of  estoppel  by  negligence  can  exist.  If  possible,  at  least 
they  "must  be  uncommon;"*  and  "it  may  be  going  too  far  ta 
say  that  in  the  nature  of  things  there  can  be  no  such  case."  ^ 
The  present  writer  believes  that  with  the  help  of  some  short 
preliminary  investigations  the  subject  can  be  made  intelligible. 

Negligence. —  Before  entering  upon  an  exposition  of  the  sub- 
ject, it  is  essentially  necessary  that  we  should  arrive  at  an  un- 
derstanding of  the  sense  in  which  the  word  "  negligence "  is 
being  used. 

It  is  to  be  regretted  that  the  connotations  of  the  term  lead 
off  in  two  different  directions.  On  the  one  hand,  all  neglect 
of  duty  is  negligence,  and  embraces,  therefore,  intended  wrong. 
Upon  the  other  hand  the  action  of  negligence  is  usually  con- 
sidered as  being  limited  to  that  class  of  cases  in  which  the  act 
complained  of  has  been  due  rather  to  carelessness  than  to  in- 
tention. 

Confusion  has  arisen  from  this  double  signification  of  tho 
word.    In  one  case,^  for  example,  Lord  Eldon  spoke  of 

"  that  gross  negligence  that  amounts  to  evidence  of  a  fraudulent  inten- 
tion." 

Of  which  Fry,  L.  J.,  said  *  that  the  expression  was 

^certainly  embarrassing*  for  negligence  is  the  not  doing  of  something  from 
carelessness  and  want  of  thought  or  attention;  whereas  a  fraudulent  in- 

1  Bigelow  on  Estoppel  (5th  ed.X  653*  >  Bigelow  (5th  edX  65a 

659;  Cababe  on  Estoppel,  93-104;  Ev-  >  Cabab^  on  Estoppel,  la 

erest  &  Strode  on  Estoppel,  353-370;  <  Evans  ▼•  Biokneil  (1801),  6  Ve& 

Smith's  Leading  Cases  (8th  ed.),  907-  190. 

911;  Beven  on  Negligence  (2d  ed.),  *  Northern    Counties    ▼.    Whipp 

1568-1649;  Addison  on  Torts  (6th  ed.X  (1884),  26  Ch.  D.  489;  53  U  J.  Cli.  62a 
745;  Lindley  on  Companif '  '5th  ed.), 
486. 
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would  be  a  commeotarv  on  the  whole  law  of  England  from  the  standpoint 
of  a  non-fulfillment  of  legal  duties,  excluding  only  intentional  wrong- 
doing." i 

Having  thus  determined  that  the  action  of  negh'genoe  (or 
better,  carelessness)  is,  in  reality,  bat  one  of  various  classes  of 
actions  for  neglect  of  duty  (that  is  of  negligence),  we  may  define 
carelessness,  when  it  arises  in  connection  with  daty,as 

**  the  omission  to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human  affairs, 
would  do,  or  doing  something  which  a  prudent  or  reasonable  man  would 
not  da"  a 

Or,  as  put  by  Mr.  Oooley : 

*'The  failure  to  observe  for  the  protection  of  the  interests  of  another  that 
degree  of  care,  precaution  and  vigilance  which  the  circumstances  justly 
demand."* 

Estoppel  hy  Carelessness, —  We  are  now  ready  for  the  state- 
ment that  estoppel  by  negligence  means  estoppel  by  careless- 
ness—  that  is  by 

^  the  omission  to  do  something  which  a  reasonable  man  .  .  .  would  do, 
or  doing  something  which  a  prudent  and  reasonable  man  would  not  do;  ** 

it  being  understood,  of  coarse,  that  such  carelessness  is  in  breach 
of  some  duty  arising  out  of  contract,  relationship  or  otherwise. 

Following  the  lead  of  Mr.  Justice  Lindley,^  then,  and  acta- 
ated  by  the  consideration?  just  referred  to,  estoppel  by  negli- 
gence will  hereafter  be  referred  to  as  estoppel  by  carelessness. 
The  change  will  enable  us  to  get  rid  of  the  idea  that  we  are 
speaking  of  estoppel  with  reference  to  all  breaches  of  duty. 
We  are  dealing  with  ^'  an  aspect,  not  with  a  division,  of  the 
law."* 

Misrepresentation. —  Note  next  that  in  estoppel,  carelessness 
is  only  important  when  it  is  associated  with  misrepresentation. 
Carelessness  without  misrepresentation  may  indeed  give  rise  to 
an  action  for  negligence.  But  for  estoppel  you  must  say  that 
you  were  misled  by  some  falsity,  and  that  your  opponent  ought 

1 2d  ed.  a     Consider  Austin's  di-  v.  Midland  Ry.  Ckx  (1857),  1  BL  &  N. 

vision  into  negligence,  recklessness,  781 ;  26  U  J.  Ex.  1$L 

and  heedlessness.    I.eoture20,§  682.  ^Cooley  on  Torts,  GSa    See  Jag* 

3  Per  Alderson,  B.,  in  Bly th  v.  Bir-  gard  on  Torts,  810,  n.,  820,  826. 

mingham  (1856),  11  Ex.  783;  25  L.  J.  ^On  Companies  (5th  ed),  486. 

Ex.213.    And  see  per  Brett»  J.,  in  i^  Using '*  negligence"  in  its  wider 

Smith  ▼.  London,  etc.  Ry.  Ca  (1870),  signification,  every  case  of  estoppel 

L.  B.  5  a  P.  102;  89  U  J.  Q  P.  68.  would  be  one  of  '*  estoppel  by  negli* 

"There  is  no  absolute  or  intrinsic  gence,"  for  there  could  in  no  case  be 

negligence;  it  is  always  relative  to  the  penalty  of  estoppel  unless  there 

somecircumstancesof  time,  place  or  had  been  some  breach  of  duty  — 

person."   Per  Bramwell,  B.,  in  Degg  something  wrong  dona 
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» 

resents  that  the  fund  is  uncharged,  and  he  is  estopped  from 
asserting  otherwise.  But  if  he  had  made  the  same  representa- 
tion in  perfect  good  faith  but  carelessly  (having  for  the  moment 
forgotten),  he  would  have  been  likewise  estopped.^  Again, 
were  there  both  the  presence  of  good  faith  and  the  absence  of 
carelessness  (which  might  happen  in  some  cases  by  the  misrep- 
resenter  being  himself  fraudulently  misled),  yet  even  in  that 
case  there  would  be  estoppel.'  The  element  of  carelessness, 
therefore,  is  immaterial  where  the  misrepresentation  is  per- 
sonal. 

"  The  man  who  has  made  the  misrepresentation,  under  whatever  circam- 
stanoes*  must  bear  the  consequences  of  those  representations,  and  not  the 
man  who  has  trusted  to  the  representations  so  made."  * 

Assisted  Misrepresentation.-^  It  is  in  this  class  of  cases  then, 
if  at  all,  that  instances  of  estoppel  by  carelessness  are  to  be 
found.  But  hitherto  the  existence  of  the  cliiss  itself  has  not 
been  sufficiently  recognized,  nor  has  it  till  now^  received  a  dis- 
tinguishing name;  and  it  is  therefore  not  matter  for  much 
surprise  that  that  of  which  we  are  in  search  has  not  been  with 
precision  disentangled,  nor  its  true  affinities  observed. 

As  in  cases  of  personal  misrepresentation,  so  also  in  those  of 
assisted  misrepresentation,  the  general  rule  regards  merely  the 
act  done,  and  is  entirely  indifferent  to  the  motive  or  reason  for 
it,  or  the  carelessness  or  diligence  that  may  be  in  it. 

"The  rule  is  that  if  a  man  so  conducts  himself,  whether  intentionally  or 
not,  that  a  reasonable  person  would  infer  that  a  certain  state  of  things  ex- 
ists, and  acts  on  that  inference,  he  shall  be  afterwards  estopped  from 
denying  it"* 

For  example,  if  a  company  were  to  issue  a  false  certificate 
as  to  ownership  of  shares,  upon  the  faith  of  which  a  third  per- 
son changed  his  position,  it  would  be  estopped  whether  wrong- 
ful intent  or  good  faith,  carelessness  or  diligence  underlay  the 

act.® 

1  Burrowes  ▼.  Lock  (1805),  10  Yea  (1869),  I*  R  4  H.  I*  64;  89  I*  J.  Ch. 
470.  840;  and  per  Jessel,  M.  R,  in  Bagles- 

2  Per  Lord  Sel borne  in  Bank  of  feld  v.  Londonderry  (1876),  4Ch.  D. 
England  v.  Vagliano  (1891),  A-  C.  123;  701 

68  L.  J.  Q.  B.  145;  Ellis  v.  Schmoeck  ^This  chapter  in  somewhat  modi- 

(1829),  5  Bing.  521;  7  L.  J.  Q.  B.  281;  fled  form  was  first  published  in  The 

CoUingwood  v.  Berkeley  (1868),  15  Law    Quarterly    Beview.    October» 

C.  B.  N.  a  145;  Maddick  v.  MarshaU  1899. 

(1864),  16  C.  a  N.  a  387;  17  id.  829.  » Cornish  v.  Abington  (1859),  4  H. 

3  Per  James,  L,  J.,  in  Hunter  v.  &  N.  656;  28  L.  J.  Ex.  862;  West  v. 
Walters  (1871),  L.  R.  7  Ch.  85.    And  Jones  (1861X  1  Sim.  N.  a  207. 

see  per  Lord  Cairns  in  Reese  v.  Smith       >  Re  Bahia,  etc  (1868),  L.  R.  8  Q.  £L 
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to  the  disposition  made  of  it,^  and  so  on.  The  character  of  the 
dupe,  whether  he  is  "  lajman  or  lettered ; " '  the  character  of 
the  occasion,  whether  it  was  one  "  in  which  no  extraordinary 
caution  was  necessary ; "  •  and  similar  points  are  also  referred 
to,  but  in  order  for  the  most  part  to  ascertain  whether  the 
document  is  void  or  voidable. 

Here  and  there,  indeed,  the  applicability  of  estoppel  is  to  b& 
noted.  For  example,  Mellish,  J.,  in  1871  declared  it  to  be  "a 
doubtful  question  of  law  ^'  whether  the  dupe  "  may  not  by  ex- 
ecuting it  negligently  be  estopped ; "  *  and  Erie,  0.  J.,  in  a  cas& 
in  which  blank  but  executed  transfers  of  shares  were  improp- 
erly filled  up,  said  that  although  they  were  originally 

*'nuU  and  void,  jet  as  between  Swan  and  a  purchaser  .  .  .  thej  may- 
be valid  to  paas  the  property,  if  not  directly  yet  indirectly  by  estopping 
Swan  from  setting  up  his  right.''* 

To  the  present  writer  the  matter  assumes  the  following  form  r 
No  document  obtained  by  misrepresentation  (whether  it  be  th& 
vilest,  the  most  complex,  the  most  simple,  or  the  most  inno- 
cent) is  binding  upon  the  dupe;  its  character  remains  constant 
(it  cannot  change),  accompanying  it  into  whatsoever  remotest 
bands  it  may  come ;  nevertheless,  as  against  persons  who  have- 
been  led  by  the  document  to  change  their  position,  the  dupe 
ought  to  be  estopped  from  denying  its  validity.  The  author- 
ities declare  that  negligence  on  the  part  of  the  dupe  is  an  es- 
sential part  of  the  case  against  him.  If  so,  then  the  estoppel 
occurs  where  carelessness  exists,  and  we  thus  have  an  instance 
of  estoppel  by  carelessness.* 

2.  Priorities. —  Another  class  of  cases  may  be  typified  by 
the  mortgage  case  already  referred  to:  A  mortgagee  hands 
over  the  title-deeds  to  the  mortgagor  upon  some  trumped-up 
excuse;  and  the  mortgagor,  fraudulently  using  them  as  evi- 
dence of  his  assertion  of  unincumbered  ownership  of  the  prop- 
erty, conveys  it  to  an  innocent  purchaser.  The  present  writer 
would  say  that  in  all  such  cases  the  mortgagee  ought  to  be  es^ 
topped  from  setting  up  his  title  to  the  property.  The  decisions,, 
however,  distinguish  between  cases  in  which  his  conduct  waa 

1  National  v.  Jackson  (1886),  33  Ch.  *  Hunter  v.  Walters  (1871),  I*  B.  7 

D.  1.  Ch.  83;  41  L.  J.  Ch.  175. 

3  Thoroughgood's    Case    (1582),    2  ^Swan  v.  N.  R  A.  (1859),  7  a  B. 

Coke,  9a.  N.  a  431 ;  30  L.  J.  Q  P.  lia 

>  Ogilvie  V.  Jeaff reson  (1860),  2  Qift,  >  See  the  subject  treated  at  lengtk 

353;  29  L.  J.  Ch.  90a  in  chapter  XXV. 
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■ 

then  to  make  known  their  objections.^  Sometimes  forged 
•checks  are  paid  by  bankers,  and  the  customers  to  whom  they 
are  charged,  after  permitting  their  accounts  to  be  balanced 
•from  time  to  time  without  troubling  them;elves  with  their 
verification,  finally  refuse  to  be  debited  with  the  forgeries.  In 
such  a  case '  it  was  held  that  it  should  have  been  left  to  the 
jury 

**'  to  find  either  that  the  appellants  had  knowledge  in  fact  that  the  forgeries 
had  been  comraitted,  or  that  from  carelessness  and  indifference  to  the 
rights  of  others  thej  failed  to  inform  themselves  from  sources  of  informa- 
tion  readily  accessible  to  them,  and  which  by  the  exercise  of  ordinary  dili- 
gence as  business  men  would  have  disclosed  to  them  the  fact  that  the 
forgeries  had  been  committed." 

5.  Yermont  suggests  still  another  case.  The  owner  of  land 
stood  by  while  a  house  was  built  on  his  property  by  the  adjoin- 
ing proprietor,  but  he  did  not  know  that  it  was  upon  his  side 
of  the  boundary.    Held^  that  he  had  been  guilty  of 

*'  such  ^oss  carelessness  and  indifference  to  the  rights  of  others  that  would 
estop  him  from  setting  up  title  in  himself."* 

The  court  does  not  seem  to  have  been  so  much  impressed  as 
is  the  present  writer  with  the  gross  carelessness  of  the  builder 
of  the  house.  Had  the  holding  been  essential  to  the  decision  of 
the  case  the  point  might  have  received  closer  consideration. 

6.  For  a  further  class  of  cases  we  are  indebted  to  legislation. 
Suppose  that  a  shipowner  issues  a  bill  of  lading  for  goods  not 
shipped,  and  that  the  bill  is  transferred  for  value  to  a  honafde 
purchaser;  who  should  lose,  the  signer  of  the  bill  or  the  pur- 
chaser of  the  goods?  Our  general  rule^  would  condemn  the 
signer  "  whether  intentionally  or  not "  he  led  the  purchaser  to 
infer  the  existence  of  the  goods.    By  statute,  however, 

*'the  master  or  other  person  signing  may  exonerate  himself  in  respect  of 
such  misrepresentation,  by  showing  that  it  was  caused  without  any  de- 
fault on  his  party  and  wholly  by  the  fault  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims."* 

In  the  United  States  authorities  differ,  but  probably  the 
weight  of  them  is  in  favor  of  the  proposition  that  the  ship- 
owner will  be  estopped  by  signing  a  false  bill  of  lading  whether 
he  was  careful  or  negligent.*  In  England  the  estoppel  is 
founded  upon  carelessness. 

iDevaynes  ▼.  Noble  (1815),  1  Mer.  ^Ante,  p,  103. 

536.    And  see  cases  cited  with  this  >  18  and  19  Via  (Imp.),  ch«  111,  §  8: 

one  in  ch.  XL  52  Vic  (Can.),  ch.  80,  g  a 

s  Hardy  t.  Chesapeake  (1870),  61  «  Porter  on  Bills  of  Lading,  §§  48^- 

Hd.  563L  43\ 

3  Greene  t.  Smith  (1884),  57  Vt  268. 
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to  social  relations,  would  rather  agree  with  Mr.  Justice  Black- 
burn and  others  who  hold  that 

'*The  person  putting:  in  circalation  a  bill  of  exchange  does  by  the  lav 
merchant  owe  a  duty  to  aU  parties  to  the  bill  to  take  reasonable  precau* 
tions  against  the  possibility  of  fraudulent  alterations  of  it"  ^ 

Were  this  the  law,  then  breach  of  it  would  furnish  a  clear  case 

of  estoppel  by  carelessness.    For  we  would  have  to  say,  not  that 

the  forged  acceptance  was  that  of  the  defendant,  but  that  by 

his  carelessness  he  was  estopped  from  denying  it. 

« 

The  Leading  Gases. 

Passing  on  to  consider  the  rules  framed  for  estoppel  by  negli- 
gence, a  short  statement  of  the  facts  in  the  two  leading  cases 
and  a  citation  of  the  rules  in  judicial  language  will  be  of  ad- 
vantage. 

1.  (1855)  Bank  of  Ireland  v.  Evaiis?  The  secretary  of  a  com- 
pany having  been  allowed  the  custody  of  the  seal  fraudulently 
afSxed  it  to  powers  of  attorney  for  the  transfer  of  bank  shares 
owned  by  the  company.  In  an  action  between  the  company 
and  the  bank,  which  bad  acted  upon  the  transfers,  Parke,  B., 
said: 

"  It  is  clear,  we  think,  that  the  negligence  in  the  present  case,  if  there 
he  any,  is  much  too  remote  to  affect  the  transfer  itself  and  to  cause  the 
trustees  to  be  parties  to  misleading  the  bank  in  making  the  transfer  on 
the  forged  power  of  attorney  .  .  .  We  concur  with  Mr.  Justice  Jack- 
son and  Justices  Ball,  Compton  and  Towns,  and  the  Chief  Justice  Leroy. 
in  thinking  that  the  negligence  which  would  deprive  the  plaintiffs  of  their 
right  to  insist  that  the  transfer  was  invalid  must  be  .negligence  in  or  tm- 
nZdiately  connected  toith  Vie  transfer  itself  J*^  ^ 

2.  (1859)  Ec parte  Swaii;^  (1862)  Swan  v.  Iforth  British  A. 
Co?  The  owner  of  shares  in  two  companies,  A.  and  B.,  em- 
pIo3'ed  a  broker  to  sell  those  in  A.  and  gave  him  ten  executed 
transfer  forms  in  blank.     The  broker  fraudulently  used  two  of 

1  Swan  V.  North  British  (1863),  2  H.  meant  by  "immediately  oonnecled 
&  C.  183;  32  L.  J.  Ex.  277.  The  pres-  with  the  transfer  itself"  something 
ent  writer  would  not,  however,  in-  almost  equivalent  to  "in  the  trans- 
voke  the  law  merchant  See  post,  fer  itself/' and  he  said  "that  the  way 
ch.  XXIV.  to  construe  it  is  that  the  negligence 

2  5  H.  L.  C.  389.  See  a  similar  case,  must  be  proximately  connected  with 
Merchants,  etc.  v.  Bank  of  England  the  transfer  itself."  Merchants,  eta 
(1887),  21  Q.  B.  D.  160;  67  L.  J.  Q.  B.  v.  Bank  of  England  (1887),  91  Q.  R 
4ia    But  see  Shaw  v.  Port  Philip  D.  172. 

(1884),  13  Q.  R  D.  103;  53  L.  J.  Q.  B.        *7  C.  B.  N.  a  400;  SO  L.  J. C. P. lia 
369.  ^7  H.  &  N.  603;  2  H.  &  a  179$  81 

*  Lord  Esher  thought  that  Parke,  B..    L.  J.  Ex.  425;  83  Lb  J.  Ex.  87a 
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Mr.  Bigelow  seems  to  be  in  search  of  some  instance  '^  of  es- 
toppel arising  ont  of  negligence  without  a  representation;  "  and 
he  appears  to  assume  that  the  rules  were  formulated  for  cas^a 
of  that  sort.^  This  is  the  more  remarkable  because  he  observes 
that  the  cases  in  which  the  rules  were  formulated  ^^  cannot  fall 
within  the  proposition  of  Mr.  Justice  Brett,  •  •  .  for  the 
proposition  itself  shows  that  a  representation  (by  conduct)  has^ 
been  rnadeP  Inasmuch,  then,  as  the  cases  themselves  involved 
a  representation,  it  would  be  extremely  improbable  that  the 
rules  framed  by  them  should  have  been  intended  for  cases  in 
which  there  was  no  representation;  more  particularly  when^ 
as  is  asserted,  it  is  extremely  difficult  to  find  such  a  case. 

The  solution  of  Mr.  Bigelow's  difficulty  lies  in  the  difference 
between  personal  and  assisted  misrepresentation,  without  re- 
gard to  which  it  may  be  said  with  equal  truth  that  there  may 
or  may  not  be  estoppel  by  carelessness  without  misrepresenta- 
tion. We  may  say  first  that  there  can  be  no  estoppel  of  any 
kind  unless  there  has  been  some  misrepresentation — thatis^ 
unless  the  estoppel-asserter  has  by  somebody  been  deceived. 
Some  fact  must  be  misrepresented  before  there  can  be  estoppel 
against  the  assertion  of  that  fact.  But  we  iQay  also  say  that 
there  may  be  estoppel  by  carelessness  without  misrepresenta- 
tion —  hy  the  estoppel-denier.  In  other  words,  there  may  be 
estoppel  by  carelessness  where  the  misrepresentation  is  that  of 
a  third  person ;  that  is,  in  cases  of  assisted  misrepresentation. 

Not  being  able  to  find  a  case  of  "  Estoppel  by  Negligence," 
Mr.  Bigelow  imagines  one:* 

**  Let  it  be  sapposed  that  a  man  has  been  fixed  with  constructive  notice, 
which  by  reason  of  bis  neg.igence  has  not  become  knowledge  to  him,  of 
the  existence  of  some  right  in  his  favor;  that  this  right  is,  to  his  knowl- 
edge, about  being  disposed  of  by  another  as  that  other's  property;  and  that 
it  is  so  disposed  of  to  a  purchaser  for  value,  without  notice  of  the  right,, 
.and  in  the  absence  of  the  negligent  party.  Here  would  be  a  case  of  negli- 
gence which  could  hardly  be  treated  upon  the  footing  of  a  representation; 
but  would  not  an  estoppel  arise,  supposing  all  the  other  elements  of  it 
present  ?  " 

But  the  case  is  clearly  one  of  misrepresentation — misrepre- 
sentation by  a  third  party.  The  vendor  is  posing  as  owner  of 
property  in  which  the  estoppel-denier  has  some  interest;  that 

^  See  the  whole  context,  658,  654.  tempted  to  be  set  up.    •    •    «    The 

Bigham,  J.,  too,  thought  with  Mr.  present  case  is  one  of  estoppel  by 

Bigelow.     He   said   that   Swan    v.  representation."    Union   v,   Mersey 

North  British  was  a  case  "in  which  (1899),  2  Q.  R  210;  68  L.  J.  Q.  K  842. 

estoppel    by    negligence    was    at-  ^5thed.654 
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another  to  believe  in  the  existence  of  facts  (namely,  unincum* 
bered  ownership),  although  it  (banding  over  the  deeds)  does 
not  amount  to  a  representation  of  these  facts."  Such  cases  are 
by  no  means  rare:  they  are  legion. 

But  Mr.  Cabab^'s  language  is  somewhat  too  inclusive,  as  an- 
other of  his  sentences  suggests.  For  there  are  many  cases 
within  his  description  (wide  enough  for  all  cases  of  assisted 
misrepresentation)  which  could  not  be  said  to  be  cases  of  es^ 
toppel  by  carelessness;  because  in  them  the  conduct  would 
have  given  rise  to  estoppel,  "  even  though  it  were  not  negli- 
gent "  —  cases  therefore  in  which  the  presence  or  absence  of 
negligence  is  altogether  immaterial;  cases  within  the  general 
rule  which  "  regards  the  act  done,  and  is  entirely  indifferent 
to  the  motive  or  reason  for  it,  or  the  carelessness  or  diligence 
that  may  be  in  it."  ^  Estoppel  by  carelessness  is  not  coexten- 
sive with  estoppel  by  assisted  misrepresentation,  although  in- 
cluded in  it. 

We  are  now  prepared  for  an  examination  of  the  rules. 

BuLE  No.  1. 

^*  There  mwtt  he  the  neglect  of  eome  duty  thai  is  otoing  to  the  person  mielecL^ 

This  rule  is  undoubtedly  valid,  but  it  cannot  be  limited  to 
any  class  of  cases — to  cases  of  personal,  or  assisted^  misrepre- 
sentation, or  to  cases  of  estoppel  by  carelessness.  For  it  is  im- 
possible that  there  can  be  estoppel  of  any  kind  unless  there  be 
a  breach  of  some  duty  to  the  person  misled.  To  say  other- 
wise would  be  to  affirm  that  the  penalty  of  estoppel  should  be 
inflicted  upon  a  person  who  had  acted  quite  properly.  The 
rule  itself  is  indisputable;  but  it  is  not  one  applicable  to  estop- 
pel by  carelessness  only. 

Rule  No.  2. 

"  The  neglect  mtist  be  in  the  tranecustion  itedf,^^ 

It  is  in  cases  of  assisted  misrepresentation  alone,  as  we  have 
seen,'  that  we  are  to  look  for  instances  of  estoppel  by  careless- 

1  Ante,  pu  102.  else  it    See  Agricaltaral  v.  Fedeml 

3  This    rule    having  been  so  fre-  (1881),  6  Ont  App^  20a 

quently   approved,  it  requires  the  ^Ante,  pp.  lOl,  102*    For  oases  of 

courage  of  strong  conviction  to  criti-  personal  misrepresentation  the  rule 
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qaiescent,  not  advising  the  banker  of  the  forgery  nntil  after  the 
banker's  position  had  been  changed,  he  would  be  estopped.^  In 
such  cases  it  is,  of  course,  impossible  to  say  that  the  carelessness 
was  in  the  transaction  itself. 

Conoltcsions. —  We  have  thus  reached  the  following  oonclu- 
sions:  that  there  are  no  cases  of  estoppel  by  carelessness  under 
the  heading  personal  misrepresentation  (in  that  department  the 
question  is  not  as  to  the  state  of  mind  of  the  estoppel-denier,  but 
whether  he  had  reasonable  ground  for  supposing  that  his  rep- 
resentation would  be  acted  upon);  that  among  cases  of  assisted 
misrepresentation  there  are  instances  of  estoppel  by  careless- 
ness; that  in  none  of  them,  however,  is  the  carelessness  in  the 
transaction  itself;  nor  is  it  possible  for  it  to  be  so;  it  always 
either  precedes  the  transaction  or  is  subsequent  to  it.  The  only 
alternative  to  this  assertion  is  to  say  that,  in  the  instances 
given,  the  carelessness  was  ^4n  the  transaction  itself."  But  to 
so  say  is  to  affirm  that  which  our  leading  cases'  deny;  for  in 
them  (parallel  cases  of  assisted  misrepresentation)  the  alleged 
carelessness  was  said  not  to  be  "  in  the  transaction  itself,"  and 
for  that  reason  it  was  held  that  there  was  no  estoppel.' 

^McKenzie  v.  British  Linen  Co.  'proximate  cause    as  meaning  the 

(1881),  G  App.  Cas.  82;  Cairncross  v.  'direct  and  immediate  cause.*   Here 

Lorimer,  8  Macq.  827, 830;  Merchants'  the    production  of    thd    document 

Bank  v.  Lucas  (1887),  13  Ont  530;  15  was  the  direct  and  immediate  cause 

Ont  App.  573;  18  S,  C.  Can.  705.  Dis-  of  the  advance  of  the  money."    And 

ttnguish  between    ratification  and  the  learned  judge  held  the  case  to  be 

estoppel  in  such  cases:  Scott  v.  Bank  within  the  rule — that  the  negligence 

of  N.  B.  (1894),  23  S.  G  Can.  287;  was  in  the  transaction  itself.     But 

Forsyth  v.  Day  (1858),  46  Me.  196*  See  distinction   is  here  overlooked  be- 

ante,  p.  106.  tween  the  negligence  in  issuing  the 

^Ante,  p.  108.  certificate,  which  was  the  act  of  the 

< There  is  a  certain  ambiguity  in  company,  and  "the  production  of 

the  phrase  "in  the  transaction  itself"  the  document/*  which  was  the  act 

which  in  Coventry  v.  Great  Eastern  of  its  holder.    The    learned  judge 

Ry.  Co.  (1883,  11  Q.  B.  D.  776;  52 L.  J.  says  that  "the  production  of  the 

Q.  B.  694)  was  made  use  of  to  over-  document*'  was  the  direct  and  im- 

come  the  application  of  the  rule.    A  mediate  cause,  etc.    Granted.   Then 

railway  company  (through  careless-  the  negligence  was  not    The  negli- 

ness)  issued  two  delivery  orders  for  gcnce  was  not  "in  the  transaction 

the  same  goods  and  the  plaintiffs  ad-  itself/*  but  in  a  document  executed 

vanced  money  upon  the  faith  of  the  prior  to  the  transaction,  which  an- 

second  of  them  to  its  holder.    Brett,  other  person  made  fraudulent  use 

^L  K.,  said:  "Then  was  the  negli-  of,  and  yet  the  company  was  e»- 

gence  of  the  defendant  the  'proxi-  topped.  The  same  reasoning  applied 

mate '  cause  of  the  loss  sustained  by  to  the  Swan  case  would  vary  its  re- 

the  plaintiffs?    I  use  the  expression  suit. 
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Swan  would  now  be  estopped,  for  he  has  perfectly  equipped 
his  broker  for  fraud.^  But  his  negligence  can  no  more  be  said 
to  be  ^*  in  the  transaction  itself "  now  than  it  was  before*  la 
this  case  also,  then,  it  cannot  be  said  that  the  absence  of  estop- 
pel was  due  to  the  carelessness  not  being  "in  the  transaction 
itself.*'  The  question  again  would  be  one  of  reasonable  care  — 
reasonable  to  hand  over  blank  transfers  if  you  retain  the  cer- 
tificates, but  unreasonable  to  hand  over  both.  The  question  of 
in,  or  out  of,  the  transaction  seems  to  be  quite  irrelevant. 

The  present  writer  by  no  means  agrees  that  there  was  no 
carelessness  in  the  Bank  of  Ireland  v.  Evans  case.  Upon  the 
contrary,  he  adopts  the  language  of  Day,  J.,  in  a  subsequent 
case:" 

''The  grossest  Degligenoe  seems  to  have  accompanied  this  confidence, 
because,  notwithstanding  all  the  warnings  which  most  men  experienced 
in  the  afifairs  of  the  world  have  had.  that  no  man  is  t-o  be  trusted  without 
the  exercise  of  reasonable  care  by  those  who  have  to  look  after  the  affairs 
of  other  people,  it  seems  to  have  been  thought  that  the  common  seal  and 
the  affairs  of  the  company  might  be  intrusted  to  their  clerk  without  any 
check  or  superintendence  of  any  sort  or  kind  being  exercised  over  him  by 
the  corporators  or  any  of  the  officials  of  the  company.  One  can  scarcely 
imagine  a  case  of  grosser  negligence  than  the  negligence  of  all  connected 
with  the  affairs  of  this  company  in  their  dealings  with  their  clerk.  It  is 
not  for  me  to  suggest  that  every  clerk,  or  any  clerk,  is  to  be  suspected  of 
evil  doing,  but  it  is  idle  to  talk  of  the  absence  of  necessity  for  exercising 
due  and  reasonable  care  over  the  ofiicers  of  any  corporate  or  other  body. 
A  person  who  was  looking  after  his  own  affairs  would  take  very  good  care 
to  see  that  bis  seal,  if  it  had  any  value,  was  looked  after;  but  here  a  cor- 
porate body,  who  can  only  speak  and  act  by  its  common  seal,  are  content, 
one  and  all,  to  intrust  the  common  seal  to  an  officer  over  whom  they  exer* 
cise  not  the  slightest  superintendence." 

If  this  criticism  be  just,  and  if  for  estoppel  it  be  not  neces- 
sary that  carelessness  should  be  in  the  transaction  itself,  then 
the  Bank  of  Ireland  v.  Evans  case  should  have  been  otherwise 
decided. 

Swan  in  his  cases  seems  to  have  been  freed  from  the  charge 
of  carelessness  because  of  his  retention  of  the  certificates, 
without  which  it  was  thought  the  blank  transfers  would  be 
useless.     With  that  reasoning  no  fault  is  at  present  found. 

Result  and  its  Explanation, —  Our  reasoning  has  produced 
the  extraordinary  result  that  a  rule  so  well  established,  do- 

1  The  judgments  largely  turn  upon  all  v.  National  (1892),  61 L.  J.  Ch.  465; 

the  fact  that  the  broker  had  to  steal  Pennsylvania  Railway  Ca's  Appeal 

the  certificates  in  order  to  perpetrate  (1878),  86  Pa.  St,  80.             ^ 

the  fraudp  and  that  therefore  Swan  ^  Mayor,  etc.  v.  Bank  of  England 

had  a  string  to  his  blank  transfers.  (1887),  21  Q.  &  D.  163;  d7  Ia  J.  Q.  £L 

And  see  Colonial  Bank  v.  Cady  (1890),  4ia 
15  A.  a  297;  60  L.  J.  Ch.  181;  Marsh- 
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But  so  to  sa}^  was  entirely  to  alter  the  rule  and  create  one 
that  would  apply  in  cases  to  which  Baron  Parke  bad  no  idea 
of  extending  it.  It  is  clearly  one  thing  to  say  that  where  a 
fraud  has  by  some  knave  been  perpetrated  by  the  help  of  some 
document,  the  ostensible  signer  of  the  paper  is  not  estopped 
unless  he  has  been  careless  with  regard  to  it  (which  was  the 
ground  of  distinction  between  Young  v.  Orote  and  Bank  of 
Ireland  v.  Evani) ;  and  quite  another  thing  to  say  that  for  es- 
toppel by  carelessness  the  neglect  must  be  in  the  transaction 
between  the  knave  and  the  innocent  purchaser.  It  is  com- 
pletely to  change  the  period  and  place  at  which  the  careless- 
ness is  required  to  appear,  and  to  transfer  it  from  the  document 
and  its  execution  (if  there  be  a  document  in  the  case)  to  some 
fraudulent  transaction  in  which  it  was  subsequently  used  by 
some  other  person. 

The  change  was  unconsciously  made.  The  ambiguity  of  the 
word  "  transfer  "  was  not  observed.  Baron  Parke  intended  by 
it  the  document  of  transfer^  but  he  has  been  taken  to  have  used 
it  in  the  sense  of  the  transaction  by  which  the  transfer  of  the 
shares  had  been  accomplished.^ 

Observe  the  effect  of  the  amendment  of  the  rule  upon  some 
of  the  cases  of  estoppel  by  carelessness.  We  have  seen  that  a 
man  who,  through  his  own  negligence,  is  tricked  into  signing 
a  document,  may  be  estopped  by  it  as  against  an  innocent  pur- 
chaser. This  is  quite  in  harmony  with  Baron  Parke's  rule  — 
the  negligence  is  in  the  document  itself.  But  according  to  the 
amendment  there  could  be  no  estoppel  because  the  negligence 
was  not  ^4n  the  transaction  itself,"  that  is,  in  the  subsequent 
transaction  between  the  knave  and  the  innocent  purchaser. 

The  effect  is  still  more  marked  in  the  mortgage  case.  To  it 
Baron  Parke's  rule  has  no  application  whatever,  for  it  is  not  a 
case  in  which  there  is  a  document  with  which  to  connect  neg- 
ligence. And  again,  the  amendment  would  reverse  well-settled 
decisions;  for  the  mortgagee's  carelessness  in  banding  over  the 
deeds  to  the  mortgagor  cannot  possibly  be  said  to  be  in  the 

L.  R.  10  C.  P.  8a7;  44  U  J.  C.  P.  109),  final  act  and  is  denied  to  extend  to 

it  which  it  is  said  that  the  negligence  the  negligence  which  prepared  the 

must  be  *Mn  the  transaction  itself  way  for  that  act,  and  made  it  po»- 

which  is  in  dispute,*^  eible:  Saderquist  v.  Federal  l^nk 

1  See  how  the  phrase  '*  in  the  trans-  (1889),  15  Ont%  App.  615;  Agricultural 

action  itself"  is  held  down  f.  the  v.  Federal  (1881),  0  Ont  App.  aoa 


120  CONDITION  NO.  7. 

imate  "  has  been  felt  to  be  altogether  inappropriate,  and  pro* 
posal  has  been  made  to  change  it.    Said  Lord  Esher :  ^ 

"  I  think  I  should  prefer  to  insert  in  the  proposition  the  word  '  real '  in- 
stead of  the  word  '  proximate.' '' 

And  Lopes,  L.  J.,  agreed  with  hini.  .  But  Fry,  L.  J., said: 

**  I  do  not  feel  sure  that  the  term  <  real '  is  any  more  free  from  difficulty 
than  the  term  'proximate.'" 

With  this  last  the  present  writer  agrees.    Neither  word  i^ 
applicable  for  the  reason  already  given.    ^*  Proximate,"  the- 
carelessness  and  the  result  can  never  be  (in  the  line  of  cases  in 
hand).^    And  there  is  no  single  ^^real"  cause,  but  always  two 
causes.    In  the  mortgage  case  the  innocent  purchaser  was  de- 
ceived by  (1)  the  misrepresentation  of  the  mortgagor  that  he 
was  the  unincumbered  owner;  and  (2)  by  the  mortgagee's  as- 
sistance in  handing  over  the  deeds.  In  Swan's  case  (as  amended 
for  purposes  of  illustration)  the  innocent  purchaser  was  de- 
ceived by  (1)  the  misrepresentation  of  the  broker,  and  (2)  the- 
assistance  of  Swan,  who  executed  the  blank  transfers  and  handed 
over  the  certificates.    In  both  of  these,  and  in  all  other  such 
cases,  there  are  two  efficient  or  real  causes,  and  the  negligence- 
is  not  the  proximate  one. 

If  the  word  '^  proximate"  is  to  be  retained  at  all,  it  must  be 
in.  some  such  sentence  as  that  of  Keating,  J.,  in  the  Swan  case.^ 
We  must  not  say,  as  above,  that 

*'  the  neglect  must  be  the  proximate  cause  of  the  leading  of  the  person  into- 
the  mistake ; " 

but  with  Keating,  J. : 

"The  negligence  directly  and  proximately  enabled  the  broker  to  effect  th& 
transfers; " 

although  the  sentence  is  not  a  fascinating  one. 

But  for  the  fact  that  it  is  difficult  to  think  in  such  cases  as 
those  in  hand  of  two  proximate  causes,^  there  would  be  less  ob- 
jection to  the  following: 

'*  Where  two  efficient  proximate  causes  contribute  to  an  injury,  one  who, 

1  Seton  V.  Laf one  (1887),  19  Q.  B.  D.  fendant*8  servants,  that  the  sack  was- 
71;  56  L.  J.  Q.  B.  415;  19  Q.  B.  D.  74.  the  proximate  cause  of  the  injury. 
But  see  the  L.  J.  report,  p.  417.  and  not  the  negligence."     In  the 

2  The  writer  is  not  unmindful  of  a  cases  referred  to  in  the  text  there  is- 
criticism  of  Lopes,  J.,  in  Scholfield  an  intervening  and  independent  act,. 
V.  Londesborough  (1895),  1  Q.  B.  552:  of  a  new  actor. 

"  It  might  as  well  be  said  that  .   •   .  *  Swan  v.  N.  R  A.  (1868),  3  H.  &  C^ 

when  a  sack  fell  from  a  house  and  175;  32  L.  J.  Ex.  27a 

njured  a  passenger  in  the  street,  *  Cold  and  humidity  may  be  two- 

irough  the  negligence  of  the  de-  proximate  causes  of  rain;  bat  it  ia 
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that  is  owing  to  the  person  misled,"  is  of  general  application^ 
and  is  not  confined  to  cases  of  estoppel  by  carelessness. 

(6)  Rule  No.  S:  "  That  the  neglect  must  be  in  the  transac- 
tion itself,"  is  not  a  rule  possible  in  estoppel  bj  carelessness  — 
the  neglect  is  necessarily  always  either  prior  or  subsequent  to 
"**  the  transaction  itself." 

(7)  liule  No.  S:  "  That  the  neglect  must  be  the  proximate 
cause  of  the  leading  of  the  person  into  the  mistake,"  is  impos- 
sible of  application  in  cases  of  estoppel  by  carelessness.  The 
proper  rule  is  that  ^^  the  estoppel-asserter's  change  of  position 
must  have  been  reasonably  consequent  upon  the  carelessness." 

(8)  Cases  of  estoppel  by  carelessness  are  not  at  present  un- 
-common.  They  should  be  determined  upon  the  ground  well 
known  in  actions  of  tort  that  people  ought  to  be  punished  for 

**  the  omission  to  do  something  which  a  reasonable  man,  guided  by  those 
considerations  which  ordinarily  regulate  the  conduct  of  human  affairs 
would  do»  or  doing  something  which  a  prudent  and  reasonable  man  would 
not  do** — 

punished  sometimes  by  damages,  and  sometimes  by  estoppel. 
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Mediately;  Intended  to  he  Passed  on. —  Upon  the  other  hand^ 
it  would  be  a  grievoas  mistake  to  assume  that  there  will  be  es- 
toppel only  as  against  the  particular  person  to  whom  the  mis- 
representation is  immediately  made.  As  there  are  ambulatory 
promises,^  that  is  to  say,  promises  intended  to  be  redeemed 
to  persons  other  than  the  immediate  contractor,  so  also  are 
there  ambulatory  representations;  that  is  to  say,  representa- 
tions that  are  intended  to  be  passed  on,  intended  to  influence 
the  action  of  third  persons. 

'*It  is  now  well  established  that  in  order  to  enable  a  person  injured  by  a 
false  representation  to  sue  for  damages  it  is  not  necessary  that  the  repre- 
sentation should  be  made  to  the  plaintiff  directly;  it  is  sufficient  if  the 
representation  is  made  to  a  third  person  to  be  communicated  to  the  plaint- 
iff, or  to  be  communicated  to  a  class  of  persons  of  whom  the  plaintiff  is 
one,  or  even  if  it  is  made  to  the  public  generally  with  a  view  to  its  being 
acted  on,  and  the  plaintiff  as  one  of  the  public  acts  on  it  and  suffers  dam- 
ages thereby."  2 

Current  methods  of  explanation  would  suggest  the  phrase- 
^^  estoppels  bind  parties  and  privies  "  as  a  sufficient  solution  of 
the  law  as  to  ambulatory  representations.  That  phrase,  how- 
ever, was  not  originally  intended  to  apply  to  estoppel  by  mis- 
representation, and  a  portion  of  a  subsequent  chapter*  will  be 
devoted  to  proving  its  inapplicability  to  that  subject.  For  the 
present  it  will  suffice  to  point  out  that  "  pri\'ity  "  assnmeis  the 
existence  of  some  property  to  which  the  estoppel  is,  as  it  were,, 
annexed,  and  with  which  it  runs.  The  ideas  of  an  estoppel  in 
gross  and  of  its  being  transferred  in  unattached  form  to  some 
third  person  are,  of  course,  quite  foreign  to  the  usual  use  of  the 
phrase  under  consideration.  Such  phenomena  are,  however,, 
by  no  means  uncommon  in  the  law  of  estoppeL  Take  a  few 
cases : 

Misrepresentation  as  to  Solvency, —  For^example,  let  us  vary 
a  little  the  Hosegood  v.  Bull  case.  Let  us  suppose  that  when 
A.  asked  B.  as  to  C.'s  solvency  it  had  appeared  to  B.  that  the 
information  was  being  obtained  in  order  to  be  passed  on  to 
some  one  else.  This  variation  would  change  the  result,  and  B. 
would  now  be  estopped  as  against  this  other  person.    Some- 

required  for  his  purposes  and  was  to  botham  (187dX  Ia  R  8  Qi  BL  358;  43 

be    used  by  him.    Brown  v.  Sims  Lb  J.  Q.  fiL  111;  approved  in  Riohard*^ 

(IS99),  53  N.  K  R  779  (Ind.),  son  v.  Silvester  (1878),  Li  R.  9  Q.  B. 

» See  ch.  XXIV.  86;  48  L.  J.  Q.  K  1. 

»  Per  Quain,  J.,  in  Swift  v.  Winter-       »  Ch.  XV. 
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the  faith  of  the  second  of  them  a  third  person  advanced  money,, 
and  the  railway  company  was  estopped  as  against  him  from» 
denying  the  representation  contained  in  the  order.  "There 
was  evidence  of  castom  to  sell  or  pledge  goods  apon  the  faith 
of  a  document  of  this  kind '' —  evidence  that  it  was  intended 
to  be  passed  on.    Brett,  M.  B.,  said : 

"It  is  true  that  there  can  be  no  negligence  unless  there  be  a  duty;  but 
here  the  documents  have  a  certain  mercantile  meaning  attached  to  them., 
and  therefore  the  defendants  owed  a  duty  to  merchant^  and  persons  liiceljr 
to  deal  with  the  documents." 

Warehouse  Beceipta, —  Where  a  warehouse  receipt  is  given 
for  goods  not  actually  received,  knowing  that  the  receiver 
would  produce  it  to 

"intending  purchasers;  or,  in  other  words,  take  it  into  the  market  and,  on 
the  faith  of  the  truth  of  the  representation  therein  contained,  .  •  •  sell 
that  quantity  so  stored  to  any  person  desirous  of  purchasing  it," 

the  warehouseman  is  estopped,  as  against  any  person  purchas-^ 
ing  on  the  faith  of  the  receipt,  from  denying  its  truthfulness.*" 

Letters  of  Credit —  It  has  been  well  held  that,  whatever  may 
be  the  effect  of  a  letter  of  credit  at  law,  it  constitutes  a  con* 
tract  to  the  benefit  of  which  all  persons  taking  and  paying  for 
bills  on  the  faith  of  it  are  entitled  in  equity,  without  regard  to 
the  equities  between  the  bank  and  the  holder  of  the  letter.* 

Bills  of  Lading. —  Eepresentations  in  bills  of  lading  are  to 

be  taken  as  having  been 

'*  made  to  any  one  who,  in  the  course  of  business,  might  think  fit  to  make- 
advances  on  the  faith  of  tliem."* 

Certificates  of  Shares, —  Company's  certificates  of  shares  are 
intended  "to  be  acted  upon  by  the  purchasers  of  shares  in  the 
market,"*  and  consequently  the  company  is  estopped  by  them, 
as  against  persons  who  purchase  upon  the  faith  of  them.  A 
share  certificate  issued 

"to  give  the  shareholder  the  opportunity  of  more  easilv  dealing  with  his 
shares  is  a  declaration  by  the  company  to  all  the  world  that  the  person 
in  whose  name  the  certificate  is  made  out  and  to  whom  it  is  given  is  a 
shareholder/'^ 


iHolton  V.  Sanson  (1862),  11  U.  Q 
C.  P.  608.    See  ch.  XXII. 

2  Re  Agra  &  Masterman's  Bank 
(1867),  U  R  2  Ch.  391 ;  36  L.  J.  Cli.  232. 
See  also  Re  Blakely  (1867),  L.  R  8 
Ch.  160;  86  L.  J.  Ch.  665;  Quebec 
Bank  v.  Taggart  (1896),  27  Out  162. 

'Armour    v,    Michigan,  etc.    Ry. 


(1875),  63  N.  y.  111.  122.  See  ch. 
XXIV. 

^  Per  Lord  Herschell  in  Balkis.  eta. 
Ckx  V.  Tomkinson  (1803),  A.  U  403;  6ii 
L.  J.  Q.  R  134. 

A  Per  Cockburn,  CL  J.,  in  Re  Bahia,. 
etc.  (18G8),  L  R  3  Q.  a  584;  87  U  J. 
Q.  B.  166.  See  cases  cited  with  this- 
in  ch,  XX IL 
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Commercial  Agencies. —  Bepresentations  made  to  a  commer- 
-cial  agency  are  intended  to  be  acted  upon  by  the  patrons  of 
the  agency,  and  will  operate  as  estoppels  in  favor  of  such  of 
the  patrons  as  may,  upon  the  faith  of  them,  change  their  posi- 
tion.^ 

StocTc  Exchange, —  In  the  same  way  representations  to  a  stock 
exchange  are  intended  for  the  members  of  it.  In  one  case' 
Bramwell,  B.,  said: 

"It  would  be  a  strange  thing  to  hold  that  if  a  man  makes  a  verbal  un- 
true statement  to  any  person,  as  for  instance  that  the  shares  in  a  particu- 
lar company  are  a  valuable  security,  if  that  person  buys  and  recommends 
his  friends  to  buy,  that  he  is  to  be  liable  to  any  one  who  buys  on  the  faith 
of  such  representationa  But  it  is  not  a  bad  rule  that  a  person  who  makes 
a  fraudulent  representation,  which  is  intended  to  be  generally  circulated, 
sliall  be  liable  to  any  person  injured  by  acting  upon  it,  however  remote 
the  consequences  may  be.'* 

And  Pollock,  0.  B.,  said : 

"  All  persons  buying  shares  on  the  stock  exchange  must  be  considered 
as  persons  to  whom  it  was  contemplated  that  the  representations  would 
be  made.  I  am  not  prepared  to  lay  down,  as  a  general  rule,  that  if  a  per- 
son makes  a  false  representation,  every  one  to  whom  it  is  repeated  and 
also  acts  upon  it  may  sue  him.  .  .  .  Generally,  if  a  false  and  fraudu- 
lent  statement  is  made  with  a  view  to  deceive  the  party  who  is  injured  by 
it,  that  affords  a  ground  of  action.  But  I  think  that  there  must  always 
be  this  evidence  against  the  person  to  be  charged,  viz.:  that  the  plaintiff 
was  one  of  the  persons  to  whom  he  contemplated  that  the  representation 
should  be  made,  or  a  person  whom  the  defendant  ought  to  have  been 
aware  he  was  injuring  or  might  injure." 

Of  this  and  a  similar  case  Lord  Chelmsford  said : 

'*The  decisions,  and  the  grounds  on  which  they  proceeded,  appear  to 
me  to  be  extraordinary,  and  I  cannot  bring  my  mina  to  agree  with  them ; "  * 

but  it  is  apprehended,  nevertheless,  that  the  law  is  well  founded. 

Title  Deeds, —  Title  deeds  are  clearly  documents  which  are 
intended  to  be  passed  on ;  and  a  duty  of  carefulness,  therefore, 
exists  in  regard  to  persons  who  may  subsequently  acquire  an 
interest  in  the  land.  The  subject  is  discussed  in  a  subsequent 
chapter.* 

"  No  Defenses.'^ — Frequently,  in  the  United  States,  an  obligor 
indorses  upon  his  obligation  a  certificate  to  the  effect  that  he 
has  "  no  defenses,  equities  or  set-offs  of  any  kind.''  The  plain 
intent  of  such  certificates  is  that  they  shall  be  acted  upon  by 
transferees  of  the  obligation ;  and  such  transferees  are  entitled 
to  take  advantage  of  them  by  way  of  estoppel.' 

1  Stevens V. Ludlum (1891), 46 Minn.  » Peek' v.  Gurney  (1873X  U  R  6 

0;  48  N.  W.  R  771;  Irish,  etc.  Bank  H.  L.  897;  48  I*  J.  Ch.  Ifl. 

':.u'ilum  (1892),  49  Minn.  255;  61  N.  <  Ch.  XIX. 

R  1046.  ft  Gray  v.  Bank  of  Kentucky  (1857)* 

'edford  v.  Bagshawe  (1859),  4  H.  29  Pa.  8t  365;  Pena  R  R  Ckx's  Ap- 

538;  29  L.  J.  Ex.  59.  peal  (1878),  id.  80;  Robertson  t.  Hay 
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to  accept  the  purchaser  as  tenant.  By  the  agreement  betweerv 
the  landlord  and  the  new  tenant  the  former  was  to  be  entitled^ 
at  the  end  of  the  term,  to  deduct  any  arrears  due  from  the- 
tenant  from  a  valuation  of  the  fittings.  The  original  lessee- 
was  aware  of  this  agreement  and  made  no  objection  to  it. 
Clearly  then,  as  between  him  and  the  landlord,  he  would 
have  been  estopped  from  setting  up  his  ownership.  But  the 
question  did  not  arise  between  them.  The  new  tenant  after- 
wards  sold  the  good-will  of  the  business  and  the  fittings  upon 
the  misrepresentation  that  he  was  the  owner  thereof;  and  he 
referred  his  purchaser  to  the  landlord,  who  informed  him  that 
the  person  assuming  to  sell  was  in  fact  the  tenant.  It  was 
held  that  the  owner  of  the  goods  was  estopped.' 

In  this  case  it  is  not,  at  first  sight,  quite  clear  why  the 
owner  of  the  goods  should  be  estopped  by  what  the  landlord 
said;  but  when  it  is  considered  that  the  owner  misled  the 
landlord,  and  that  he  knew  that  any  persons  desirous  of  deal- 
ing with  the  tenant  would,  in  the  usual  course,  go  to  the  land- 
lord for  information  as  to  the  ownership  of  the  goods,  the 
soundness  of  the  decision  becomes  more  apparent. 

Misrepresentation  hy  Appearing  to  Subscribe /or  SJwtgq, — 
Where  shares  are  subscribed  in  order  to  induce  others  to  invest 
and  the  scheme  is  successful,  the  decoy  is  estopped  as  against 
the  dupes  from  asserting  a  secret  arrangement  with  the  com- 
pany.2 

Ambulatory  and  Non-ambulatory. —  That  there  are  ambula- 
tory as  well  as  non-ambulatory  representations  may  now  be- 
taken as  having  been  sufficiently  established. 

1  Gregg  V.  Wells  (1839),  10  A.  &  B,       2  (i858)  31  Pa.  St  480. 
90;  8L.J.  Q.  B.  193. 


132  CONDITION  NO.  9. 

an  order  for  his  discharge  when  the  date  should  arrive,  which 
order  was  refused.  Having  been  detained  three  days  beyond 
the  date  mentioned  in  the  warrant,  he  sued  for  damages.  In 
this  action  the  defendant  denied  having  the  warrant,  and  it 
appeared  that  he  had  a  copy  of  it  only.  Edd^  that  he  was  not 
estopped  by  his  previous  admission  or  representation,  for  the 
plaintiff  had  in  no  way  acted  upon  it.^ 

There  can  of  course  be  no  such  change  of  position  as  will 
result  in  estoppel  if  it  chronologically  precedes  the  misrepre- 
sentation complained  of.*  It  is  impossible,  too,  that  any  repre- 
sentation can  be  acted  upon  if  its  existence  be  unknown  to  the 
estoppel-asserter.  In  a  case,'  therefore,  in  which  it  was  said 
that  a  principal  was  estopped  from  denying  that  his  agent  had 
certain  powers,  because  he,  the  agent,  had  been  intrusted  with 
certain  general  authority,  from  which  the  existence  of  these 
powers  would  naturally  be  inferred,  it  was  held  that  the  prin- 
cipal was  not  estopped  as  against  a  person  who  was  not  aware 
of  the  general  authority,  and  who,  therefore,  could  not  have 
drawn  the  inference. 

It  has  been  held  in  jurisdictions  in  which  registration  of  a 
transfer  of  shares  is  necessary  to  the  passing  of  the  property 
in  them,  that  creditors  of  the  transferrer  can  attach  the  shares 
prior  to  registration.  If  the  creditors  had  advanced  their 
money  —  changed  their  position  —  upon  the  faith  of  their 
debtor's  ownership  of  the  shares,  something  could  be  said  for 
them;  but  the  cases  often  ignore  the  necessity  for  change  of 
position  of  any  sort.* 

1  Howard  y.  Hudson  (1853),  2  El  &  (1879X  01  III.  459;  Union  Bank  v. 
B.  1;  22  L.  J.  Q.  B.  841.  Laird  (1887),  2  Wheat  890;  Hirach  r. 

2  Barnard  v.  Campbell  (1874),  55  N.  Norton  (1888),  115  Ind.  841;  17  N.  R 
Y.  456;  Ehrler  v.  Braun  (1887),  120  R  612;  Pierce  v.  Horner  (1895),  142 
111.  503;  22  III  App.  819;  12  N.  E.  R  Ind.  626;  42  N.  E.  R.  22a  See,  how- 
503;  McManus  v.  Watkina  (1893),  55  ever,  Lightner's  Appeal  (1876), 82 Pa. 
Ma  App.  92.  St.  301;  Moore  v.  Albrq  (1880),  129 

3Miles  V.  Mcllwraith  (1883),  8  App.  Mas&    9;    Sibley    v.    Quinsigamon 

Cas.  120;  52  L.  J.  P.  C.  17.    And  see  (1882),  133  Maaa  515;  Bargess  ▼.  Selig- 

Stewart  V.  Rounds  (1882),  7  Ont.  App.  man  (1882),  107  U.  a  20;  Masury  v. 

515;  Murphy  v.  Barnard  (1894),  162  Arkansas  (1899),  85  a  a  App.  476;  93 

Mass.  72;  38  N.  E.  R  29.    But  see  Fed.  Rep.  603;  Colebrook  on  CoL  Sec. 

Hanover  Nat.   Bank   v.    American  252.    In    Massachusetts  legislation 

(1896),  148  N.  T.  72;  43  N.  E.  R  612.  vt^as  passed  to  correct  the  departure 

*Skowhegan  v.  Cutter  (1860),  49  of  the  cases  frora  principle.    NeweU 

Me.  815;  People's  Bank  v.  Gridley  v.  WiUiston  (1885),  188  Masa  94a 
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Tvas  executed.  Once  more  No.  2  had  to  admit  the  fact  alleged, 
bat  he  urged  that  after  he  parted  with  his  money  he  received 
the  deed ;  that  it  then  appeared  to  him  that  the  money  had 
reached  No.  1,  and  that  he  (No.  2)  was,  by  such  appearance, 
lulled  into  inactivity.  The  question  then  was  narrowed  to 
this:  Had  No.  2  acted  upon  the  misrepresentation  contained 
in  the  assignment?  If  he  had.  No.  1  would  be  estopped.  The 
judges  said  as  follows: 
Cotton,  L.  J. : 

«  By  putting  that  deed  Into  the  hands  of  their  agent  (the  solicitors)  thej 
(Na  1)  enabled  him  to  represent  to  James  (Na  2)  that  that  money  •  .  • 
was  really  paid  to  them  on  the  transfer  of  this  security." 

Lindley,  L.  J.: 

"The  plaintiffs,  by  their  carelessness  3rou  may  sa^r,  but  I  should  rather 
say  by  their  act,  enabled  Dodge  (the  solicitor)  to  deceive  James  (Na  2)  and 
lull  him  into  security,  and  prevent  him  having  recourse  to  those  who  got 
his  money  from  him  by  a  trick. *' 

Fry,  L.  J.: 

"I  think  the  result  of  that  would  naturally  be  that  James  (Na  2)  would 
not  make  that  inquiry  and  search  after  the  money  which  he  would  have 
made  if  he  had  found  that  after  paying  it  to  Dodge  &  Fhipps  (the  solic- 
itors) it  had  not  been  invested.  I  think,  therefore,  that  the  defendant 
James  (No.  2)  has  an  equity  which  he  may  rightly  set  up  in  this  case  against 
the  equal  equity  of  the  plaintiffs  as  unpaid  vendors." 

This  reasoning  is  worth  examination.  It  was  admitted 
in  the  case  that  if  No.  2  had  paid  his  purohase-money  to  the 
solicitors  at  the  time  that  he  received  the  assignment  he  would 
have  had  no  case.  He  would  have  had  none,  because  he  would 
have  known  that  the  misrepresentation  contained  in  the  as- 
signment could  not  be  true,  and  he  could  not,  therefore,  have 
acted  upon  it;  he  would  have  known  that  although  the  assign- 
ment represented  that  the  monej^  had  been  paid,  it  had  not  in 
fact  been  paid,  for  he  had  not  then  paid  it;  he  would  not  have 
been  misled,  and  so  there  could  have  been  no  estoppel.  The 
only  question  in  such  case  would  have  been  whether  the  solic- 
itors had  authority  to  receive  the  purchase-money;  and  by  hy- 
pothesis  they  had  not.  In  such  case,  therefore,  the  purchase- 
money  not  having  been  paid  and  No:  1  not  being  estopped  from 
denying  that  it  had,  his  right  to  payment  would  have  been  in- 
disputable. 

Putting  the  case  more  shortly :  A  purchaser  receives  through 
the  vendor's  solicitor  a  conveyance  containing  an  acknowledg- 
ment of  receipt  of  the  purchase-money,  and  simultaneously  or 
subsequently  pays  the  purchase-money  to  the  solicitor;  the  solio- 
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action  the  holder's  position  is  changed  (by  the  death,  escape  or 
bankruptcy  of  the  forger,  or  otherwise),  there  will  be  estoppel 
of  the  man  whose  name  was  forged. 

"  It  would  be  a  most  unreasonable  thing:  to  permit  a  man,  who  knew  th& 
bank  was  relying  upon  his  forged  signature  to  a  bill,  to  lie  by  and  not  to- 
divulge  the  fact  until  he  saw  that  the  position  of  the  bank  was  altered  for 
the  worse.  But  it  appears  to  me  that  it  would  be  equally  oontrarv  to  jus- 
tice to  hold  him  responsible  for  the  bill  because  he  did  not  tell  the  bank 
of  the  forgery  at  once,  if  he  did  actually  give  the  information,  and  if,  when 
he  did  so,  the  bank  was  in  no  worse  position  than  it  was  at  the  time  when. 
it  was  first  within  his  power  to  give  the  information.*'  ^ 

Not  Objecting  to  Accounts. —  Suppose  that  a  man  whose  forged 
checks  have  been  paid  by  his  banker  had  no  actual  notice  of  the- 
forgeries,  but  that  had  he  examined  his  bank  pass-book  he- 
would  have  found  them  charged  against  him;  is  he  estopped 
by  reason  of  his  inactivity?    It  has  been  said  that 

*' a  depositor  owes  no  duty  to  a  bank  to  examine  his  pass-book  or  canceled 
checks  with  a  view  to  the  detection  of  forgerie&"2 

And  even  if  the  depositor  should  execute  from  time  to  time,  at 
the  instance  of  the  bank,  the  usual  certificate  that  the  balance 
shown  by  the  pass-book  is  correct,  it  may  well  be  said  that 
such  transaction  is  nothing  but  an  account  stated,  which  may 
be  rectified  if  it  be  erroneous. 

Custom,  however,  must  be  reckoned  with  here  as  elsewhere. 
As  early  as  1815  it  was  reported  by  the  master  in  chancery  ^ 
that 

"  for  the  purpose  of  having  the  pass-books  made  up  by  the  bankers  from 
their  own  books  of  account,  the  customer  returns  it  to  them  from  time  to 

iMcKenzie  v.  British  Linen  Co.  Bank  of  N.  R  (1894),  28  a  G  Can*^ 

(1881),  6  App.  Caa  82;  Cairncross  v.  287;   Forsyth  v.  Day  (1858).  46  Me. 

Lorimer  (1800),  3  Macq.  830;  London  196;  Wiechers  v.  Central  Trust  Ca 

V.  Suffield  (1897).  2  Ch.  608;  66  L.  J.  (1894),  80  Hun,  576;  80  N.  Y.  Supp. 

Ch.  790;  Pratt   v.  Drake  (1859),  17  595.    Distinguish  Mangles  v.  Dixon 

U.  C.  q!  B.  27;  Merchants*  Bank  v.  (1852),  3  H.  L.  C.  70a 

Lucas  (1887),  13  Ont.   520;  15  Ont.  ^Wachsman    v.    Columbia    Bank 

App.  573;  18  S.  C.  Can.  705;  Forsyth  (1893),  56  N.  Y.  601;  26  N.  Y.  Supp. 

V.  Day  (1858),  46  Me.  196;  Bank  v.  885;  28  id.  711.    And  see  Devaynes. 

Buffington  (1867),  97  Mass.  498;  Con-  v.  Noble  (1815),  1  Mer.  530;  Manitoba 

tinental  v.  National  (1872),  50  N.  Y.  v.  Bank  (1889).  17  a  C.   Can.  693; 

585;  Hardy  v.  Chesapeake  (1879),  51  Agricultural  v.  Federal  (1881),  6  Ont»- 

Md.  562;  Leather,  etc.  Bank  v.  Mor-  App.  192;  Merchants  v.  Lucas  (1887), 

gan  (1885),  117  U.  S.  96;  6  S.  C.  R.  13  Ont  520;  15  Ont.  Appi  573;  18  a 

657;  Schway  v.  Bank  (1887),  67  Tex.  C.  Can.  705;  People  v.  Bank  (1879),. 

217;  2  a  W.  R.  865;  Kuriger  v.  Joest  75  N.  Y.  548;  Viele  v.  Judson  (1880), 

(1899,  Ind.).  52  N.  E.  R.  764;  Farmers  82  N.  Y.  32;  Leather  v.  Morgan  (1886), 

V.   Orr  (1899,  Ind.),  55  N.  E.  R  35.  117U.a06;fiaGR.667; Janin  v.Lon- 

Distinguish  between    estoppel  and  don  (1891),  92  Cal.  14;  27  Pac.  R  1100.. 

ratification  in  such  oases:  Scott  v.  'Devaynes  t.  Noble  (1815)^  1  Mer. 
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Observe,  however,  that  these  quotations  refer  to  cases  of  ac- 
tive misrepresentation  only  —  you  must  not  turn  a  man  away 
irom  his  means  of  information.  As  to  cases  of  passivity, 
31  r.  Bigelow  says : 

*'It  is  settled  law  that  standing-by  in  silence  will  not  bar  a  man  from 
asserting  a  title  of  record  in  the  public  registry,  or  other  like  office,  so  long 
as  no  act  is  done  to  mislead  the  other  party;  there  is  no  duty  to  speak  in 
such  case."i 

But  probably  it  would  be  more  correct  to  limit  the  statement 
to  cases  in  which  there  was  no  *' reasonable  ground  for  antici- 
pating some  change  of  position,"  without  reference  to  the  rec- 
ord.' For  example,  if  the  owner  was  not  only  aware  that  no 
search  of  the  records  had  been  made  or  was  intended,  but,  on 
the  contrary,  stood  by  while  the  transaction  was  actually  com- 
pleted and  the  money  paid  over,  without  any  search,  he  ought 
to  bo  estopped. 

"  When  I  saw  the  mistake  into  which  he  had  fallen,  it  was  my  duty  to 
be  active."' 

And  there  seems  to  be  no  good  reason  for  distinguishing,  in 
this  respect,  between  information  in  a  registry  office  and  in- 
formation anywhere  else*  when  the  "silence  is  treacherously 
expressive."  • 

Registration  does  not  interfere  with  the  operation  of  that 
statutory  estoppel  founded  upon  the  doctrine  of  reputed  owner- 
ship in  bankruptcy  cases.^  The  fact,  too,  that  a  partnership  has 
been  registered  is  no  answer  to  a  creditor  who  has  sold  his 
goods  upon  the  faith  of  a  representation  as  to  its  constitution.'^ 

Ark.  299;  18  a  W.  R.  58.    The  court  not  referable   to   other  principles, 

referred  to  Gamraill  v.  Johnson,  47  See  also  Knouff  v*  Thompson  (1851), 

Ark.  835;  Bigelow  on  Est.  027;  Dodge  16  Pa.  St  357;  Fisher  v.  Mossman 

T.  Pope,  93  Ind.  480;  David  v.  Park,  (1860),  11   Ohio  St  42;   Graham  v. 

103  Mass.  501;  Holland  v.  Anderson,  Thompson  (1892),  55  Ark.  296:  18  S. 

88  Mo.  55;  Evans  v.  Farstall,  58  Miss.  W.  R  58;  Wynne  v.  Mason  (1895),  72 

80;  Kiefer  v.  Rogars,  19  Minn.  82.  Miss.  424;  18  a  r'422;  Two  Rivers 

1  On  Estoppel  (5th  ed.),  594.  Ck).  v.  Day  (1899),  102  Wis.  828;  78  N* 

2  Kingman   v.   Graham  (1881),   61  W.  R  440. 

Wis,  232;  8  N.  W.  R  181;  Markham  ^Per  Thompson,  J.,  in  Niven  v. 

^.  O'Connor  (1874),  52  Ga.  183.  Belknap  (1807),  2  Johns.  589  (N.  Y.X 

SRamsden  v.  Dyson  (1866),  L.  R  1  And  see  Guflfey  v.  O'Reilly  (1885X  88 

H.  L.  141.    And  see  cases  cited  with  Mo.  418, 425. 

this  one,  ante,  p.  89.  ^Stansfeld  v.  Cubitt  (1858),  2  De  Q. 

*The  cases  to  which  Mr.  Bigelow  &  J.  222;  27  L.  J.  Ch.  268;  Ex  parte 

refers  are  admittedly  contradictory.  Harding  (1878),  L.  R  15  Eq.  223;  48 

The  suggestion  in  the  text  will  help  L.  J.  Bk.  80. 

to  reconcile  those  of  them  which  are  ^MoLean  v.  Clark  (1891),  31  Ont» 
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A  Possibly  Change  of  Position. —  It  is  clearly  not  suflBcient 
that  there  might  have  been  a  change  of  position,  if  in  reality 
there  was  none.  For  example,  if  a  company  upon  the  faith 
of  a  forged  document  transfers  some  shares,  and  the  true  owner, 
although  aware  of  the  transaction,  does  not  advertise  the  com- 
pany until  after  the  declaration  of  dividends  which  might  have 
been,  but  were  not,  paid  to  the  transferee,  there  will  be  no  es- 
toppel.^ 

II.  On  the  Faith,  etc. 

Change  of  position  will  not  estop  unless  it  can  be  attributed 
to  faith  in  the  misrepresentation  complained  of.  It  is  clear, 
therefore,  that  there  will  be  no  estoppel  if,  notwithstanding^ 
the  existence  of  misrepresentation,  the  estoppel-asserter  had 
knowledge  of  the  truth;'  or  if  the  misrepresentation  were 
withdrawn  before  it  was  acted  on;*  or  if  it  were  not  believed, 
but  on  the  contrary  investigated  and  tested.*  And  the  fact 
that  one  person  changed  his  position  upon  the  faith  of  the 
representation  will  not  enable  another  to  set  up  estoppel.* 

Observe  this  case  closely:  Safe-makers  transferred  posses- 
sion of  a  safe  to  a  bargainee  under  a  contract  of  hire  and  sale,, 
and,  at  his  request,  painted  his  name  upon  it.  The  bargainee 
afterwards  sold  the  safe  to  a  purchaser  who  relied  upon  the 
painted  name  as  evidence  of  title.  He  was  nevertheless  de- 
feated because  he  could  not  show  that  he  was  aware  that  it 
had  been  painted  there  hy  tJie  safe-makers:  * 

"The  painting  of  the  name  on  the  safe  was  a  perfectly  innocent  act  in 
itself,  and  obtained  significance  only  from  the  circumstances  of  its  being 
done  by  the  plaintiffs;  if  not  known  to  the  defendant  it  was  no  represen- 
tation,  which  is  the  gist  of  the  defense."* 

1  Davis  V.  Bank  of  England  (1824),  654;  18  L.  J.  Er.  114;  Sanitary  v. 
2  Bing.  393;  5  B.  &  C.  185.  See  also  Cook  (1897),  169  IlL  184;  48  N.  R  IL 
Barton  v.  London,  etc.  Co.  (1889),  24    461. 

Q.  B.  D.  77;  59  L.  J.  Q.  B.  Sa  *  Small     v.    Attwood     (1882),     1 

2  Proctor  V.  Bennis  (1887),  86  Ch.  Younge,  407;  6  CL  &  F.  282;  Royal 
D.  740;  57  I*  J.  Ch.  11;  Cooke  v.  Ins.  Co.  v.  Byers  (1885),  9  Ont  120. 
Eshelby  (1887).  12  App.  Cas.  271;*56  But  there  is  no  obligation  to  inves- 
L.  J.  Q.  R  505;  Re  African  Gold  Co.  tigate,  supra. 

(1899),  1  Ch.  414;  68  L.  J.  Ch.  215;  ^  Heane  v.  Rogers  (1829),  9  R  &  d 

Cooper  V.  Great  Falls(1895),  94Tenn.  577;  7  L.  J.  K.  R  285. 

588;  30  S.  W.  R  853.    As  to  means  «  Walker  v.  Hyman  (1877),  1  Ont* 

of  knowledge  see  supra.  App.  845. 
'Freeman  v.  Cooke  (1848),  2  Ex. 
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in  a  company  in  order  to  induce  others  to  subscribe,  upon  a- 
secret  agreement  that  he  was  to  pay  for  the  shares  by  commis- 
sions to  be  allowed  him,  he  was  estopped  in  winding-ap  pro-^ 
ceedings  from  setting  up  his  contract  as  against  other  share- 
holders, although  it  did  not  appear  that  any  shareholder  bad 
changed  his  position  upon  the  faith  of  the  action.^ 

And  so  where  a  judgment  creditor  conveyed  some  property 
to  his  debtor  by  a  deed  which  appeared  to  release  the  debt,  he- 
was  estopped  as  against  subsequent  judgment  creditors  from 
asserting  otherwise,  although  it  did  not  appear  that  the  deed 
had  affected  their  action.'    It  was  said  that 

"  it  is  not  an  unreasonable  presumption  that  the  judgment  creditors  acted 
on  it" 

The  "reputed  ownership'*  clauses  of  the  "Bankruptcy  Act^ 
18S3  '^  (Imp.)  form  another  instance  of  the  same  kind.'  Section 
111  of  that  statute  declares  that 

"  aU  goods  being  at  the  commenoement  of  the  bankruptcy  in  the  posses- 
sion, order  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under  such  oircumstances  that 
he  is  the  reputed  owner  thereof," 

shall  form  part  of  the  estate.  The  goods  may  have  come  into 
the  possession  of  the  bankrupt  after  every  debt  had  been  in- 
curred, and  it  may  therefore  be  impossible  to  say  that  any^ 
creditor  had  been  misled  or  had  acted  upon  the  appearance  of 
ownership;  but  that  consideration  is  immaterial.* 

Departure  in  these  cases  from  the  rule  under  consideration 
can  be  justified,  if  at  all,  only  because  of  the  necessity  of  plac- 
ing a  number  of  persons  in  a  class,  and  of  examining  the  rela- 
tion of  that  class  to  the  estoppel-denier.  Were  the  relation  of 
each  individual  creditor  to  the  true  owner  of  goods  (in  reputed 
possession  cases)  to  be  investigated,  very  possibly  it  would  be 
found  that  some  bad  acted  upon  the  appearance  of  ownership 
in  the  debtor  and  some  bad  not.  Those  who  had  acted  upon 
it  would  alone  be  entitled  to  set  up  estoppel;  and  they  would 

1  Re  General  Provident  (1869),  L.  R  the  estate  (although  credit  may  have 
0  Eq.  74;  38  L.  J.  Ch.  58a  been  obtained  upon  the  faith  of  them) 

2  Water's  Appeal  (1860),  35  Pa.  St.  after  an  act  of  bankruptcy  has  been 
527.  committed,  provided  he  does  so  be- 

*  See  the  subject  discussed  in  chap-  fore  the  date  of  the  receiving  order, 

ter  XXL  Young  v.  Hope  (1848),  2  Ex.  105;  Ora- 

*Upon  the  other  hand  the  true  ham  v.  Furber(1858),  14  C.  E  134;  28 

owner  may,  so  far  as  the  statute  is  L.  J.  C.  P.  10:   Ex  parte  Montagu, 

concerned,  subtract  his  goods  from  (1876),  1  Ch.  D.  554 
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with  the  principles  of  estoppel  as  applied  in  other  departments 
of  the  law.^  According  to  these  it  would  be  (juite  saflScient 
that  the  debtor  should  have  been  permitted  to  occupy  such  a 
position  as  enabled  him  to  obtain  credit  upon  the  faith  of  his 
appearance  of  ownership.  It  is  quite  clear  that  if  an  owner  of 
property  permit  some  other  person  to  appear  to  be  the  owner, 
he  will  be  estopped  from  asserting  his  title  as  against  a  pur- 
chaser who  has  changed  his  position  upon  the  faith  of  such  ap- 
pearance.* And  it  would  be  no  answer  to  say  that  the  true 
owner  was  not  aware  that  a  fraud  was  being  committed* 

For  example,  if  the  debtor  (in  the  case  above  under  consid- 
eration), instead  of  incurring  new  debts,  had  sold  the  goods, 
the  purchaser  would  be  secure  and  the  old  creditors  would  be 
estopped.  It  would  not  be  suggested  that  the  case  would  be 
different  if  they  did  not  know  of  the  sale.'  They  are  estopped 
because  of  the  ostensible  ownership  —  of  the  opportunity  to  de- 
fraud which  they  have  supplied. 

Perhaps  the  true  line  is  to  be  drawn,  not  between  cases  in 
which  the  first  creditors  knew  that  fresh  debts  were  being  in- 
curred, and  those  in  which  they  were  ignorant  of  that  fact ; 
but  that  the  point  for  observation  is  whether  or  not  they  were 
aware  that  the  debtor  had  acquired  property  which  they  might 
take,  and  upon  the  ostensible  ownership  of  which  he  might  ob- 
tain credit.  ^ 

Tlie  Actuating  Motive, —  It  is  frequently  a  nice  question 
whether  the  action  was  or  was  not  taken  "  on  the  faith  of 
the  misrepresentation."  For  questions  of  fact  it  is  impossible 
to  lay  down  exhaustive  rules;  but  a  few  points  may  advan- 
tageously be  noted.     It  was  held  in  Redgrave  v.  Hurd^  that 

"If  it  is  a  material  representation  calculated  to  induce  him  to  enter 
into  the  contract,  it  is  an  inference  of  law  that  he  was  induced  by  the 
representation  to  enter  into  it" 

But  the  later  authorities  hold  that  the  inference  is  one  of 
fact,  and  not  of  law.' 


Ma^s.  13;  Breeze  v.  Brooks  (1S8G),  71 
Cal.  169;  9  Paa  R.  670;  11  id.  885. 
But  see  Pierce  v,  Horner  (1895)»  148 
Ind.  626;  42  N.  R  R.  223;  McAdow  v. 
Hassard  (1897),  58  Kan,  171;  48  Paa 
R846. 

^Anit^  p^  90  et  seq. 

«  See  chs.  XXI,  XXII. 

SRe  Morgan  ▼.  Knight  (1864),  15  a 


R  N.  S.  669;  83  Lu  J.  Q  P.  168;  Coben 
V.  Mitchell  (1890),  25  Q.  B.  D.  262;  59 
L.  J.  Q.  B.  409;  Re  Clark  (1894),  2  Q. 
K  409;  63  U  J.  Q.  a  806. 
*(1881)   20  Ch,  D.  21;  511*  J.  Ch. 

iia 

A  Smith  ▼.  Chadwick  (1884),  9  App. 
Cas.  196:  58  I*  J.  Ch.  873;  Soiitb  v. 
Land  &  House  Corp  (1884).  28  Ch.  D. 


146 


CONDITION   NO.  9. 


held,  rather  than  recently  bought  up,  he  would  have  given  the 
security  all  the  same.  The  Master  of  the  Rolls  agreed  that  "it 
is  highly  probable  "  that  the  infant  would  have  done  so.  But  it 
was  held  in  the  House  of  Lords  (per  Lord  Cranworth)  that 

"the  issue  is  not  whether  the  plaintiff  has  shown  that  he  would  not  have 
executed  the  securities  but  for  the  representation  of  Smith;  but  whether 
Smith  has  satisfied  us,  or  can  satisfy  us,  that  the  plaintiff  would  havo  ex- 
ecuted  them  without    The  onusprobandi  is  on  Smith  in  this  case." 

**  But  the  question  is,  would  he  have  given  the  securities  if  the  whole 
truth  had  been  told  to  him?  I  think  even  this  young  man,  when  called 
upon  to  execute  the  bond,  would  have  started  if  he  had  known  all  that  was 
^oing  on.  But  at  the  same  time  it  is  quite  unimportant  It  does  not  lie 
in  the  mouth  of  these  persons  to  say  wnat  he  would  have  done  if  they  had 
not  concocted  the  fraud,  and  if  there  had  never  been  any  deception  at  all 
practiced." 

Per  Lord  Chelmsford: 

"How  is  it  possible  to  say  in  what  manner  the  disclosure  would  have 
operated  upon  Kay's  mind,  that  he  had  been  the  dupe  of  a  scheme  of  de- 
ception, which  up  to  that  moment  had  been  successful  in  inducing  him  to 
believe  that  Adams  had  befriended  him  in  taking  up  the  bills,  and  that 
Smith  had  kindly  co-operated  with  him." 

Several  Reasons  for  Changing  Position, —  Although  the  es- 
toppel-denier in  changing  his  position  may  have  relied  not 
only  upon  the  misstatement  complained  of,  but  also  upon  some 
mistake  of  his  own, 

"  his  loss  none  the  less  resulted  from  that  misstatement  It  is  not  neces- 
sary to  show  that  the  misstatement  was  the  sole  cause  of  his  acting  as  he 
did."i 

In  another  place  it  is  said  that: 

"If,  however,  the  plaintiff  mainly  and  substantially  relied  upon  the 
fraudulent  representation,  he  will  have  his  action  for  damages,  though  he- 
was  in  part  influenced  by  other  causea"^ 

III.  "  Pkejudicially." 

The  change  of  position,  to  effectuate  estoppel,  must  have 
been  prejudicial  to  the  estoppel-asserter.  If  he  really  bene- 
fited by  the  change  or  was  in  no  way  hurt  by  it,  he  has  noth- 
ing to  complain  of.  This  is  plain  enough,  but  is  not  always 
remembered.  For  example,  it  seems  to  be  reasonably  dear,. 
as  above  noted,  that  a  company  will  not  be  estopped  by  aa 
erroneous  certificate  of  shares  unless  some  person  has,  upon  the 
faith  of  it,  come  to  some  damage.  But  in  the  last  English  case- 
upon  the  subject'  the  point  is  overlooked.    In  it  the  certificate 

lEdgington  v.  Fitzmaurice  (18S5),  'Parbury's  Case  (1896),  1  Ch.  100; 

29  Ch.  D.  481;  55  L.  J.  Ch.  650.  65  L.  J.  Ch.  104.   See  an  opposite  con^ 

3  McAleer  T.  Horsey  (1871),  35  Md.  elusion    in    Hambleton    ▼.   Central 

45a    And  see  Thomas  v.  Grise  (1898),  (1876X  44  Md.  551,  and  in  Wright's. 

41  Atl  R.  883  (Del.).  Appeal  (1882),  99  Pa.  St  425. 
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of  position.*    The  contrary  indeed  was  held  in  a  court  of  first 
instance,*  where  the  chief  justice  said: 

"They  might  havesued  for  money  had  and  received  before  the  maturity 
of  the  note,  and  this  earlier  right  of  action  might  have  been  greatly  to 
their  benefit  The  defendants  who,  by  their  conduct,  deprived  the  plaint- 
iffs of  the  opportunity  of  resorting  to  that  remedy,  are  not  to  be  permitted 
to  require  tiie  plaintiffs  to  prove  that  resort  to  that  remedy  would  have 
been  productive  of  gain  or  advantage  to  them." 

And  in  the  court  of  appeal  the  chief  justice,  in  a  dissenting 
judgment,  approved  this  language;'  but  by  the  majority  of  the 
judges  it  was  thought  to  be 

"a  suggestion  too  speculative  to  be  the  foundation  of  a  legal  right" ^ 

The  case  of  London^  etc,  v.  Bank  of  Liverpool^  is  not  quite 
consistent  with  the  broadest  statement  of  the  law.  There  a 
bill  was  paid  although  the  indorsements  were  forgeries,  and  the 
action,  which  was  for  repayment,  failed,  Mathew,  J.,  saying: 

"  It  may  be  that  no  legal  right  may  be  compromised  by  reason  of  the 
payment  For  instance,  the*acceptor  may  i>ay  the  bill  and  discover,  on  the 
same  day,  that  the  bill  is  a  forgery,  and  so  inform  the  holder  of  it,  so  that 
the  holder  would  have  time  to  give  notice  of  dishonor  to  the  other  parties 
to  the  bill;  but  even  in  such  a  case  it  is  manifest  that  the  position  of  a 
man  in  business  may  be  most  seriously  compromised  even  by  the  delay  of 
a  day." 

A  distinction,  no  doubt,  must  be  made  in  cases  relating  to 
^^  negotiable"  instruments  upon  the  ground  that  the  lapse  of  a 
day  may  mean  the  expiry  of  the  period  within  which  to  give 
notice  of  dishonor;'  but  is  there  distinction  upon  any  other 
ground!  Must  there  not  always  be  damage  in  order  that  there 
may  be  estoppel?^ 

Although  in  many  jurisdictions  it  is  illegal  to  compound  a 
criminal  charge,  yet  it  must  be  admitted  that,  aside  from  that 
point, 

*'the  arrest  and  detention  of  a  swindler  are  powerful  means  in  coercing 
restoration  of  property  he  has  unlawfully  obtained,  and  the  loss  of  these 

1  Merchants'  Bank  v.  Lucas  (1881),  8  E  &  C.  438;  Mather  ▼.  Maidstone 

13  Ont  520;  15  Ont  App.  573;  18  a  (1856),  18 C.  a  278;  25  U  J.  Q  P.  810; 

C.  Can.  701  London  v.  Bank  of  Liverpool  (1896), 

2 13  Ont  583.  1  Q.  E  7;  65  K  J.  Q.  R  80;  Ryan  ▼. 

3 15  Ont  App.  576.  Bank  of  Montreal  (1887),  14  Ont.  App. 

*  Id.  587.  560;     Irving   Bank    v.    Wetherald 

a  (1896)  1  Q.  B.  11;  65  L.  J.  Q.  B.84  (1861).  84  Barh.  323;  (1867)  86  N.  Y. 

See  also  Smith  v.  Mercer  (1815),  1  335;    Merchants*  Bank  v.  Kational 

Taunt  76;  Cocks  v.  Masterman  (1839),  Bank  (1860),  101  Mass.  281. 

9  R  &  a  905;   Clark  v.  Eckroyd  ^Salem   v.  Gloucester  (1880).    17 

(1886),  12  Ont   App.  429;   Bank  of  Mass.  1;  Corser  v.  Paul  (ISeOX  41  N. 

United  States  v.  Bank  of  Georgia  H.  24;  Bank  v.  Wentzel  (1892),  151 

(1835),  28  U.  S.  83a  Pa.  St  142;  24  AtL  R.  1087;  Kuriger 

6  See  Wilkinson  v.  Johnson  (1834),  v.  Joest  (1899),  52  N.  &  B.  764  (Ind.)^ 
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survive  for  a  time  because  of  its  association  with  the  legal  es- 
tate; but  that  is  an  unhealthy  conjunction,  from  which  longev- 
ity, luckily,  cannot  be  expected.^ 

Av^iliary  Jurisdiction, —  A  defendant  at  law  often  found  it 
necessary,  for  the  proper  conduct  of  his  case,  to  obtain  discov- 
ery from  the  plaintiff.  As  (in  the  earlier  days)  the  practice  at 
law  made  no  provision  for  such  discovery,  the  defendant  was 
driven  to  the  court  of  chancery,  where  he  filed  his  bill  in  aid  of 
bis  defense  at  law.  To  such  a  bill  the  plea  of  purchaser  for  value 
without  notice  was,  of  itself,  a  sufficient  defense.  The  court 
held  that  it  would  do  nothing  that  might  affect  the  prospects 
in  another  forum  of  a  man  who  was  a  purchaser  for  value  with- 
out notice.*  The  court  made  no  investigation  into  the  merits 
of  the  case  or  the  rights  of  the  parties.  It  was  not  called  upon, 
and  in  fact  held  that  it  had  no  jurisdiction,  to  do  so.  It  found 
its  defendant  in  a  complete  legal  situation  and  it  merely  left 
him  there. 

The  union  of  the  courts  has  abolished  this  auxiliary  jurisdic- 
tion of  the  chancery,  and  has  thus  ended  the  necessity  for  con- 
sidering purchaser  for  value  without  notice  from  that  point  of 
view. 

Concw*rent  Jurisdiction. —  It  will  readily  be  seen  that  tho 
courtof  chancery  could  not  maintain  the  attitude  just  referred 
to  when  it  was  asked  not  to  assist  in  the  conduct  of  a  suit  in 
another  forum,  but  itself  to  decide  the  dispute,  and  for  that  par- 
pose  to  adjudicate  upon  the  rights  of  the  litigants. 

For  example,  two  mortgagees  are  claiming  priority  over  one 
another.  No.  1  brings  ejectment  at  law  against  No.  2;  and 
No.  2,  in  aid  of  his  defense,  files  a  bill  against  No.  1  for  discov- 
ery. The  bill  will  be  dismissed  if  the  defendant  in  it  (No.  1) 
be  a  purchaser  for  value  without  notice.    Nothing  is  decided 

1  See  ch.  XVIII.  person,"  by  which  is  of  course  meant 

3  There   was   some   doubt   as   to  his  raerit&    See  also  per  Lord  Gran- 

whether  the  plea  was  effectual  if  the  worth,  in  Colyer  v.  Finch  (1856),  6 

plaintiff  had  the  legal  estate  and  the  H.  L.  C.  920;  26  L.  J.  Ch.  65.    If  the 

defendant  only  the  equitable.     In  plaintiff  had  not  the  legal  title  it 

the  fourteenth  edition  of  Sugden's  seems   to    have    been    immaterial 

Vendors  and  Purchasers  (vol.  II,  584  whether  or  not  the  defendant  had  it 

et  seq.)  will  be  found  a  strong  argu-  Bowen  r.  Evans  (1844),  IJ.  ft  L.  263» 

ment  in  favor  of  the  proposition  that  264;  Hunter  v.  Walters  (1870),  L.  B» 

equity  "  regards  not  the  quality  of  11  Eq.  814;  41  L.  J.  Ch.  17&. 
the  estate,  but  the  character  of  the 
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when  the  mortgagee  handed  over  the  deeds  to  his  mortgagor 
he  did  that  which  made  credible  the  representation  of  the  mort- 
gagor (that  he,  the  mortgagor,  was  the  unincumbered  owner 
of  the  property),  and  he  (the  mortgagee)  is  estopped  by  the  as- 
sistance thus  rendered  to  that  misrepresentation. 

Observe  the  association  of  purchaser  for  value  without  notice 
with  estoppel:  There  are  two  factors  necessary  to  an  estoppel 
by  misrepresentation :  (1)  The  estoppel-asserter  must  (subject- 
ively) be  one  who  has  changed  his  position  upon  the  faith  of 
something,  and  (2)  (objectively)  that  something  must  be  the- 
misrepresentation  or  assistance  to  misrepresentation  of  another 
person.  And  this  is  but  a  more  comprehensive,  and  thoreforo- 
better,  way  of  saying  (1)  that  the  estoppel-asserter  must  (sub- 
jectively) be  a  purchaser  for  value  without  notice;  and  (2)  that 
(objectively)  the  estoppel-denier  must  be  responsible  for  the- 
mishap.    A  word  as  to  each  of  these  two  points. 

The  first  is  probably  clear  enough.  A  "purchaser"  in  its- 
wider  sense  includes,  of  course,  a  mortgagee,  a  lessee,  and  so  on. 
But  we  must  still  extend  its  signification  and  make  it  embrace 
"  one  who  changes  his  position,"  even  if  the  change  be  nothing^ 
but  a  forbearance  to  act.  For,  as  we  have  abundantly  seen,  a 
man  may  be  estopped  if  under  certain  circumstances  he  has- 
been  "  lulled  into  security  "  —  into  inactivity — by  the  estoppel- 
asserter.^ 

The  second  point  will  become  obvious  when  it  is  noticed  that 
purchg^ser  for  value  without  notice  never  arises  except  in  cases 
in  which  the  purchaser  says  that  he  has  been  misled  by  some- 
body's misrepresentation.  His  case  always  is,  "I  bought  from 
a  man  who  pretended  to  be  the  owner;"  "the  person  with 
whom  I  dealt  appeared  to  be  entitled  to  bargain  with  me,*'  etc. 
In  other  words,  misrepresentation  is  always  the  prime  factor 
in  the  "  purchaser's  "  position. 

And  so  it  is  in  estoppel. 

Isote  next  that  the  misrepresentation  complained  of  in  sucb 
cases  is  not  that  of  the  estoppel-denier,  but  of  some  third  person. 
For  example,  in  the  mortgage  case  (in  which  the  mortgagee 
loaned  the  deeds  to  the  mortgagor,  who  fraudulently  deposited 
them  with  a  banker)  the  misrepresentation  is  that  of  the  mort- 
gagor, and  the  banker  wins  because  (in  the  older  phraseology^ 

^Ante,  p.  isa 
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(2)  It  was  only  eflfective  when  conjoined  with  (a)  legal  estate, 
or  {b)  misrepresentation. 

(3)  The  doctrine  of  legal  estate,  owing  its  existence  to  the 
former  defective  administration  of  justice  in  England/  mast 
needs  wither  and  die  now  that  the  defects  are  gone.  Purchaser 
for  value  may  be  allowed  to  live  meanwhile. 

(4)  But  no  longer;  for  the  alliance  between  the  purchaser  for 
Talue  and  misrepresentation  has  been  superseded  by  estoppel ; 
and  his  identity  has  been  lost  in  the  larger  phrase,  "  one  who 
changes  his  position  prejudicially  upon  the  faith  of  the  mis- 
trepresentation" — that  is,  as  suggested  in  the  preface^  a  falsavert. 

I  See  eh.  XVIH 
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In  the  first  of  these  oases  the  estoppel-denier  is  aware  that  he 
has  made  a  misrepresentation,  but  he  has  no  reason  for  thinking^ 
that  it  is  to  be  followed  by  action.  In  the  second  he  is  aware 
of  intended  action,  and  by  his  silence  he  has  misled  the  actor,, 
but  he  has  no  reason  for  believing  that  the  action  is  being  taken 
upon  the  faith  of  his  silence. 

1.  Personal  Misrepresentation. 

Suppose  that  a  stranger  asks  me  as  to  the  ownership  of  a 
horse  that  I  am  riding,  and  I  tell  him  that  it  belongs  to  my 
brother.  Afterwards  the  stranger,  who  turns  out  to  be  a  bailiflf^ 
seizes  the  horse  under  an  execution  against  my  brother,  and 
claims  that  I  am  estopped  from  denying  the  truth  of  my  asser- 
tion. I  am  not  estopped.^  I  had  no  ground  for  anticipating^ 
any  change  of  position.  Had  I  known  that  the  stranger  had 
a  purpose  in  making  his  inquir}*',  my  answer  might  have  been 
different. 

**  Certainly  no  one  can  be  estopped  by  a  deceptive  answer  to  a  question 

which  be  may  rightly  deem  impertinent  and  propounded  by  a  meddling^ 
intruder."  2 

And  so  it  was  held'  that 

"a  bank  which  received  a  letter  from  another  bank  asking  in  regard  to 
the  character  and  financial  standing  of  a  certain  person,  without  any  inti- 
mation as  to  the  making  of  a  loan,  is  not  estopped  as  against  a  loan  subse* 
quently  made  by  the  inquiring  bank  to  claim  a  chattel'mortgage  lien  on 
the  man's  property." 

It  will  be  seen  that  the  inquiring  bank's  object  might  as  well 
have  been  with  a  view  to  collecting  a  debt  as  of  making  a  loan. 
The  answering  bank  had  no  reason  for  anticipating  a  change 
of  position. 

For  a  similar  reason,  if  the  maker  of  a  note  is  asked  if  it  ia 
all  right  and  he  says  it  is,  he  will  not  necessarily  be  estopped 
from  denying  liabilit3^  It  may  be  that  the  inquirer,  after  the 
conversation  and  upon  the  faith  of,  bought  the  note;  but  for 

1  Allnm  V.  Perry  (1878),  68  Me.  232;  44  a  W.  R  10;  Nicols  ▼.  Peck  (1898X 
Tillotson  V.  Mitchell  (1884),  111  111.  70  Conn.  489;  39  AtL  R.  803;  Shield* 
018;  Fountain  v.  Whelpley  (1885).  77  v.  McClure  (1898),  75  Ma  App.  681. 
Me.  132.  » First  Nat  Bank  v.  Marshall  (1895), 

2  Per  Metcalf.  J.,  in  Pierce  v.  An-  108  Mich.  114;  65  N.  W.  B.  604.  Com- 
drews  (1850),  60  Mass.  6.  And  see  pare  Swift  v.  Wintcrbotham  (1873), 
New  Brunswick  v.  Conybeare  (1863).  L.  R  8  Q.  R  244;  42  L,  J.  Q.  R  110: 
9H.L.C.726:3lL.J.Ch.297;  Florida  L.R9Q.  B.  301;  43  L.  J.  Q.  R  66,  in 
V.  Hope  (1898).  18  Tex.  Civ.  App.  161 ;  which  usage  had  some  effecL 
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that  it  was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true,, 
the  party  making  the  representation  would  be  equally  precluded  from  con> 
testing  its  truth."  i 

To  the  same  effect  an  American  case  has  it,  that 

"if  the  circumstances  are  such  that  a  reasonable  man  under  the  circum- 
stances would  anticipate  that  it  was  to  be  acted  upon,  that  will  be  suf- 
ficient"2 

Horn  V,  Cole '  is  an  important  case  upon  the  subject  in  hand 
because  of  the  valuable  judgment  of  Perley,  0.  J.,  which  it 
contains,  whatever  one  may  think  of  the  justness  of  the  con- 
clusion arrived  at.  The  owner  of  certain  goods  represented  to 
Cole  that  they  were  the  property  of  A. ;  he  did  so  in  order  to 
avoid  their  attachment  by  his  own  creditors,  of  whom  Cole  was 
not  one;  thereupon  Cole  sued  A.  (who  happened  to  be  his 
debtor),  and  attached  the  goods;  the  owner  of  the  goods  was 
not  aware  that  Cole  was  a  creditor  of  A.,  and  had  no  intention 
of  misleading  Cole  —  it  was  his  own  creditors  that  he  was  con- 
triving to  deceive.     Held^  that  the  owner  was  estopped,  for 

*<  whatever  the  motive  may  be,  if  one  so  acts  or  speaks  that  the  natural 
consequeDce  of  his  words  or  conduct  will  be  to  influence,"  etc 

The  case  is  out  of  harmony  with  those  already  referred  to- 
The  deflection  is  probably  due  to  the  too  sweeping  assumption 
that  all  natural  consequences  ard  to  be  debited  to  any  one  who 
makes  a  misrepresentation,  whether  the  person  deceived  had  or 
had  not  reasonable  ground  for  believing  that  the  representation 
was  intended  to  produce  action  upon  his  part.  The  circum- 
stances of  the  case  (for  which  see  the  report)  make  it  perfectly 
clear  that  the  misrepresentation  was  made  by  the  owner  of  the 
goods,  not  for  the  purpose  of  producing  action  by  A.'s  creditors^ 
but  in  order  to  insure  inaction  upon  the  part  of  his  own;  and 
that  Cole,  to  whom  the  misrepresentation  was  made,  had  no 

V.  Hazard  (1864),  30  N.  Y.  226;  Wal-  W.  R  791;  Westbrooke  v.  Gurdereau 

lerioh  v.  Smith  (1896),  97  Iowa,  308;  (1893),  8  Tex.  Cir.  App.  406;  23  a  W. 

66  N.  W.  R.  184;  Moore  v.  Spiegel  R  69;  Kiersky  v.  Nichols  (1895),  2» 

(1887),  143  Mass.  413;  9  N.  E.  R  827.  a  W.  R  71   (Tex.);  Daugherty  v. 

1  Freeman  v.  Cooke  (1848),  2  Ex.  Yates(1896X  ISTex.  Qv.  App.  646;  85 

654;  18  L.  J.  Ex.  114.    To  the  same  S.  W.  R  937;  Sessions  ▼.  Rice  (1886), 

effect:  Preston   r.   Mann  (1856),  25  70  Iowa,  806;  80  N.  W.  R  735. 

Conn.  128,  129.    And  see  the  third  ^Two  Rivers  Ca  v.  Day  (1899),  10^ 

proposition  in  Carr  ▼.  London  (1875),  Wis.  828;  78  N.  W.  R  442.    And  see 

L.  R  10  C.  R  316;  44  L.  J.  G  R  109.  Kinprsman  v.  Graham  (1881),  51  Wis. 

Consult  Bigelow  on  Estoppel  (5th  ed.),  232;  8  N.  W.  R  181 ;  Tracy  v.  Lincoln, 

pp.  628,  629,  and   the   cases  there  (1887).  145  Mass.  357;  14N.  E.R132L 

cited;  and  the  later  cases  of  Ford  v.  •(1868)  51  N.  EL  297. 
Fellows  (1889),  84  Ma  App.  630;  8  a 
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existence  of  an  intention  (of  consequences)  on  the  part  of  A/' 
The  "act"  therefore  is  inseparable  from  "  the  intention  of  con- 
sequences," and  can  only  be  spoken  of  with  reference  to  it 

4.  Mr.  Markby  replies  to  himself  (although  somewhat  defect- 
ively), when,  after  referring  to  an  example,  he  says:  ^ 

"Such  cases  mif2:ht  seem  to  suggest  that  the  reference  of  an  act  to  the 
mental  attitude  of  the  doer  of  it  in  relation  to  the  consequences  is  but  a 
pretense  after  all  This,  however,  would  be  an  erroneous  conclusion.  If 
an  act  produced  a  legal  result  merely  because  a  particular  person  did  it, 
and  not  at  all  because  of  the  mental  attitude  of  that  person  as  regards  the 
consequences  when  he  did  it,  then  the  existence  of  circumstances  affect- 
ing that  attitude  would  have  no  effect." 

Intention  or  Negligence, —  It  is  frequently  said  that 

**  there  must  generally  be  some  intended  deception  ...  or  such  negli- 
gence   .    .    •    as  to  amount  to  constructive  fraud.**  ^ 

But  the  word  "  fraud  "  is  here,  as  very  frequently  elsewhere,* 
used  in  whollv  artificial  fashion,  and  as  a  cloak  merelv  to  the 
lack  of  clearness  of  perception ;  for  in  some  of  the  instances  in 
which  it  occurs,  as  well  as  in  many  of  those  already  referred 
to  in  this  chapter,  there  was  not  the  slightest  tinge  of  bad 
faith.  Those  in  which  real  fraud  is  put  forward  as  the  ground 
of  decision  are,  for  the  most  part,  cases  of  passively  assisted 
misrepresentation,  in  which,  as  we  have  seen,  fraud  is  a  neces- 
sary ingredient  in  the  misrepresentation,  although  sometimes 
upon  that  account  thought  to  be  an  essential  requisite  of  es- 
toppel.* 

2.  Assisted  Misrepresentation  (Passive). 

In  this  class  of  cases  the  estoppel-denier  observes  action  or 
preparation  for  action,  but  he  is  unaware  that  certain  facts 
known  to  him  are  unknown  to  the  actor,  and  he  is  silent  and 
so  misleading.  In  such  case  there  is  no  estoppel  because  he 
bad  no  reason  for  assuming  that  the  action  is  being  taken  upon 
the  faith  of  his  passivity. 

This  subject  has  already  been  sufficiently  treated.'  It  is  there- 

1  Elements  of  Law,  §  23a  Birch  v.  Steppler  (1888X  11  Cola  400; 

2  Brant  v.  Virginia  (1S76),  98  XJ.  a  Griffith  v.  Brown  (1888),  76  CaL  260; 
835.  And  see  Evans  v.  Bicknell  (1801),  Montgomery  ▼.  Keppel  (1888),  75  Gal. 
6  Ves.  190,  commented  on  in  North-  128;  SuUivan  v.  Colby  (1896),  18  a  C. 
em  Counties  v.  Whipp  (1884),  26  Ch.  A.  193;  71  Fed.  R  460;  Am.  &  Eog. 
D.  489;  53  L.  J.  Ch.  620;  Patterson  v.  Ency.  (9d  ed.),  vol  11,  p.  482. 
Hitchcock  (1877),  8  Cola  533 ;  Hardy  »  See  ch.  XVHI,  sub-title  ••  Nothing 
V.   Chesapeake    (1879),  51   Md.  562;  but  Fraud."  and  ch.  XIX. 

Griffith  V.  Wright  (1882X  6  Cola  248;       «  See  ante,  ch.  VllL 
Greene  v.  Smith  (1884),  57  Vt  208;       ^Ante,  p.  ISa 
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was  misleading  was  going  to  act  upon  what  he  was  saying;  that 
is  to  say,  reasonable  ground  for  anticipating  some  change  of 
position.    This  is  a  rale  for  personal  misrepresentation. 

2.  In  cases  of  estoppel  by  passive  assistance  there  is  no  duty 
to  speak  unless  ^^  I  perceive  his  mistake ; "  that  is  to  say,  unless 
I  have  reasonable  ground  for  anticipating  some  change  of  posi- 
tion upon  the  faith  of  my  silence. 

3.  The  requisite  under  consideration  is  not  applicable  to  cases- 
of  estoppel  by  active  assistance.  A  rule  for  them  will  be  found 
in  the  succeeding  chapter. 


CHAPTER  XIIL 

CONDITION  NO.  11. 

The  Change  of  Position  Must  he  Beasonahly  Cansequent  ZPpon 
ths  Misrepresentation  or  the  Assistance. 

We  have  seen  that,  in  order  to  effect  an  estoppel,  the  estop- 
pel-asserter  mast  have  changed  his  position  upon  the  faith  of 
the  misrepresentation.  We  have  also  seen  that  in  two  classes 
of  cases  the  estoppel-denier  mast  have  had  reasonable  ground 
for  anticipating  that  some  change  of  position  would  take  place. 
Bat  suppose  that  the  change  which  ensues  is  not  only  not  that 
expected,  but  that  which  could  not  reasonably  have  been  antici- 
pated. For  example,  a  railway  company  inadvertently  and 
QDtruly  informs  an  expectant  consignee  that  his  goods  have 
arrived,  and  be,  instead  of  acting  upon  that  notice  by  send- 
ing for  them  as  the  company  intended,  acts  upon  it  by  mak- 
ing a  sale  of  them ;  would  the  railway  company  be  estopped 
by  such  a  change  of  position?  Or  supposing  that  a  ware- 
houseman, believing  that  he  had  in  store  certain  goods,  de- 
mands payment  of  rent  for  them  from  a  person  who  did  not 
own  them;  and  that  such  person,  instead  of  paying  the  rent 
as  the  warehouseman  intended,  purchases  the  goods  from  the 
real  owner;  is  the  warehouseman  estopped  by  such  change  of 
position  i  ^ 

The  Barry  v.  Cboskey  Kules. 

In  1861,  Wood,  V.  C,  said  that  the  regulating  principles 
were  as  follows :  * 

**Fir9t,  'Every  man  roust  be  held  responsible  for  the  consequences  of  a 
false  representation  made  br  him  to  another,  upon  which  that  other  acts, 
and  80  acting  is  injured  or  damnified. 

'Jfr.  Bigelow*8  language   is   too  circumstances  in  Moore  ▼.  Spiegel 

generaL    He  says  (on  EstoppeK  5th  (1887),  143  Mass.  418;  9  N.  E.  R.  827, 

td,  |k,  689):  ''And  it  matters  not,  if  would  form  a  fair  test  of  the  state- 

the  party  acting  upon  the  represen-  roent. 

t&tion  was  justified  in  so  doing,  how  *  Barry  v.  Croskey  (1801),  2  J.  &  H. 

be  ham  changed  his  position."    The  1;  31  L.  J.  Ch.  121. 
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"Secondly.  Every  man  must  be  held  responsible  for  the  conse<^uences 
of  a  false  representation  made  by  him  to  another,  upon  which  a  third  per- 


son acts,  and  so  acting  is  injured  or  damnified  —  provided  it  appear  that 
such  false  representation  was  made  with  the  intent  that  it  shouulbe  acted 
upon  by  sucn  third  person  in  the  manner  tliat  oecasions  the  injury  or  loss, 
"  Thirdly,  But  to  bring  it  within  the  principle,  the  injury.  I  apprehend, 
must  be  the  immediate  and  not  the  remote  consequence  of  the  represen- 
tation thus  made." 

This  language  was  quoted  by  Lord  Cairns  in  1873  *  with  the 
remark  that  the  principles 

''appear  to  me  to  be  consistent  with  what  is  stated  by  all  the  authorities 
that  might  be  referred  ta" 

It  was  also  quoted  with  approval  by  Lord  Esher  in  1896.^ 
According  to  Bai^ry  v,  CroaJcey^  then,  the  law  is  as  follows: 

1.  "Where  the  misrepresentation  is  made  directly  to  the  es- 
toppel-asserter,  it  is  immaterial  whether  the  change  of  position 
was  or  was  not  that  which  was  intended;  provided  that  it  be 
the  immediate  and  not  the  remote  consequence  of  the  misrep- 
resentation. 

2.  But  where  the  misrepresentation  is  made  indirectly  to  the 
estoppel-asserter,  then  the  change  of  position  must  be  not  only 
the  immediate  and  not  the  remote  oonseqnence  of  the  misrep- 
resentation, but  it  must  also  be  that  which  was  intended  by 
the  person  who  made  the  misrepresentation. 

In  other  words,  if  the  misrepresentation  be  made  directly, 
there  will  be  estoppel,  whether  the  action  was  that  which  was 
intended  or  not;  but  if  the  misrepresentation  be  made  indirectly 
(made  to  some  one  else  but  passed  on),  then  the  action  most  be 
that  which  was  intended. 


The  Cabb  v.  London  Bulbs. 

The  text-writers  almost  unanimously  omit  reference  to  the 
Ban^  V,  Croskey  rules.  They  all  quote  the  better  known  and 
more  frequently  cited  rules  formulated  by  Brett,  L.  J.,  in  Oarr 
V.  Lond/yn^  which  are  as  follows: 

1.  "One  such  proposition  is,  if  a  man  by  his  words  or  conduct  wilfully 
endeavors  to  cause  another  to  believe  in  a  certain  state  of  things  which  the 
Jirst  knows  to  be  false;  and  if  the  second  believes  in  such  a  state  of  things, 
and  acts  upon  his  belief,  he  who  knowingly  made  the  false  statement  is 
estopped  from  averring  afterwards  tiiat  such  a  state  of  things  did  not  in 
fact  exist 

1  Peek  V.  Gurney  (1873).  L.  R.  6  H.        8(1S75)  I*  R.  10  G  P.  816;  44  L.  J. 
\  413;  43  L.  J.  Ch.  19.  G  P.  109. 

2  Andrews  v.  Mockford  (1898),  1  Q. 
378;  65  L.  J.  Q.  B.  802. 
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Now  it  is  quite  apparent  that  these  two  sets  of  rules  cannot 
subsist  together.  For  if  we  apply  them  to  a  case  (of  frequent 
sort)  in  which  there  is  a  direct  and  honest  misrepresentation, 
but  no  intention  or  seeming  intention  to  produce  the  particular 
action  which  ensued,  then,  according  to  the  Barry  ^?.  CrosTcey 
rules,  there  would  be  estoppel ;  but  according  to  the  Carr  v. 
London  rules  there  would  not.  And  contrariwise,  if  we  as- 
sume a  case  in  which  the  misrepresentation  \z  indirect  and  dis- 
honest, and  the  action  not  that  intended,  then  according  to 
Barry  v.  Croskey  there  would  be  no  estoppel,  but  according  to 
Carr  v.  London  there  would. 

Classification  Necessary. 

A  review  of  the  c^ses  will  show  that  neither  set  of  rules  has 
been  consistently  acted  upon;  and  this  further,  that  they  are 
not,  in  their  form,  even  adapted  to  a  large  number  of  the  cases 
to  which  they  have  been  applied.  The  confusion  has  arisen 
from  an  insuflBcient  classification  of  the  subject.  It  has  been 
assumed  that  in  all  cases  of  estoppel  by  misrepresentation  the 
estoppel-denier  must  have  communicated  with  the  estoppel- 
asserter,  either  directly  or  indirectly,  and  in  so  doing  must  have 
been  either  honest  or  dishonest.  But  this  is  not  true,  for  in  the 
largest  class  of  cases  the  misrepresentation  is  not  made  by  the 
estoppel-denier  at  all,  and  therefore  neither  directly  nor  indi- 
rectly, neither  honestly  nor  dishonestly. 

The  class  of  cases  just  referred  to  is  that  spoken  of  in  this 
work  as  that  of  actively-assisted  misrepresentation.  It  em- 
braces those  multitudinous  instances  in  which  the  misrepresen- 
tation has  been  made  by  some  third  person  who  has  through 
some  action  or  inaction  of  the  estoppel-denier  been  enabled  to 
make  his  misrepresentation  credible.  For  example,  a  mortga- 
gee hands  the  title-deeds  to  the  mortgagor,  who,  in  fraud  of  the 
mortgagee,  deposits  them  as  security  for  a  loan.  In  this  case 
the  misrepresentation  is  that  of  the  mortgagor  in  asserting  that 
he  was  the  unincumbered  owner  of  the  land;  and  the  depositee 
can  obtain  priority  only  if  it  be  held  that  the  mortgagee,  by 
having  parted  with  the  deeds  (by  having  assisted  the  misrepre- 
sentation), is  estopped  from  asserting  his  title.  In  other  words, 
'f  the  depositee's  action  was  reasonably  consequent  upon  the 
ssistance  rendered  by  the  mortgagee  to  the  misreprosentatioa 
the  mortgagor. 
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Were  we  to  apply  the  principles  of  Carr  v.  London  to  this 
case  we  should  have  to  arrive  at  a  coQclasion  contrary  to  that 
of  the  court.  We  should  have  to  say  that  the  company  would 
have  been  estopped;  for  the  misrepresentation  was  dishonesty 
and  in  such  case,  according  to  that  authority,  it  is  immaterial 
that  the  action  was  not  that  intended. 

Carr  v,  London}  A  railway  company  by  mistake  sent  ta 
plaintiff  an  advice  note  indicating  the  arrival  of  certain  goods 
for  him.  Upon  the  faith  of  this  ad\ice  note  the  plaintiff  sold 
the  goods.  Held^  that  the  company  was  not  estopped  from 
showing  that  the  goods  had  never  reached  their  hands.  Brett, 
L.  J.,  said : 

"  It  cannot,  as  it  seems  to  us,  be  truly  affirmed  that  the  defendants  in- 
tended any  representation  of  theirs  to  be  acted  upon  by  the  plaintiff  in  the 
way  of  reselling  the  goods,  •  .  .  The  only  intention  on  the  part  of  the 
defendants  which  can  be  properly  inferred  from  the  sending  of  an  advice 
note  is  that  the  consignee  should  send  for  the  goods.** 

In  this  case  the  representation  is  made  honestly ;  and  there 
is  no  estoppel  because  it  was  not  acted  upon  in  ^Hhe  particular 
way  "  intended.  But  under  the  Barry  v.  Croskey  rules  there' 
would  have  been  estoppel;  for,  the  misrepresentation  being  di- 
rect, the  character  of  the  action  taken  is  immaterial. 

The  Rules  Criticised. 

Here  then  we  have  two  cases,  both  of  them  decided,  as  one 
would  think,  properly;  and  yet  the  rule  upon  which  each  pro- 
ceeded would  reverse  the  decision  in  the  other  case.  This. 
rather  suggests  that  both  the  rules  must  be  defective. 

Barry  v.  Croskey.  A  priori  it  is  not  easy  to  see  why  the 
nature  of  the  change  of  position  of  the  estoppel-asserter  (that 
intended  or  not  intended)  should  be  dependent  upon  whether 
the  misrepresentation  was  made  to  him  directly  by  the  estoppel- 
denier,  or  made  to  someone  else  with  the  intention  that  it 
should  be  passed  on  to  hira.*  In  both  cases  the  misrepresen- 
tation is  the  same;  in  both  it  is  made  by  the  person  held  re- 
sponsible for  it;  and  in  both  it  is  acted  upon  by  the  person  whona 
the  estoppel-denier  intended  should  act  upon  it.  In  both  cases 
then  there  should  be  estoppel  if  (may  we  not  add?)  the  change 

H1875)  L.  R.  10  C.  P.  17;  44  L.  J.  on  he  cannot  (for  that  reason)  com- 
C.  P.  109.  plain.    See  ch.  X 

3  If  it  is  not  intended  to  be  passed 
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insisting  upon  one  of  the  data  of  the  case.  For  the  case  is  that 
the  true  owner  stood  by  and  witnessed  a  disposition  by  another 
person  of  his  interest  in  the  property  to  one  who  purchased 
upon  the  faith  of  the  misrepresentation  of  ownership.  In  a 
preceding  chapter  ^  we  saw  that  in  such  a  case  there  is  estop- 
pel where  (1)  the  estoppel-denier  was  aware  of  his  own  rights ; 
(2)  the  estoppel-asserter  was  unaware  of  these  rights,  and  (3)  the 
estoppel-denier  had  reasonable  ground  for  assuming  the  exist- 
ence of  such  ignorance.  Where  these  facts  co-exist  the  estop- 
pel-denier has  ^'  reasonable  ground  for  anticipating  some  change 
of  position,"  and  the  particular  change  plainly  is  "  reasortably 
consequent  upon  the  assistance"  rendered  by  the  silence  of  the 
estoppel-denier,  for  it  was  the  change  which  he  anticipated. 

Assisted  Misrepresentation  (Active). 

As  has  already  been  suggested,  neither  of  the  two  sets  of 
rules  (above  quoted)  is  adapted  to  cases  of  actively-assisted  mis- 
representation, for  in  these  it  is  impossible  to  make  the  distinc- 
tion between  direct  and  indirect,  honest  and  dishonest,  misrep- 
resentation. The  question  in  such  cases  involves  primarily  the 
conduct,  not  of  the  person  making  the  misrepresentation  at  all^ 
but  of  a  third  person  —  the  person  rendering  the  assistance  — 
who  sometimes  has  no  cognizance  of  the  misrepresentation. 

Eecurring  to  the  case  of  the  deeds  handed  over  by  the  mort- 
gagee to  the  mortgagor,  and  the  mortgagor  pledging  them,  it 
will  at  once  be  seen  that  we  cannot  determine  the  question  of 
the  mortgagee's  estoppel  (1)  by  considering  the  moral  quality 
of  the  misrepresentation  (for  the  misrepresentation  was  that  of 
the  mortgagor);  nor  (2)  by  asking  whether  the  depositee  would, 
AS  "a  reasonable  man,"  have  taken  it  that  the  mortgagee  in- 
tended him  to  advance  money  upon  the  deeds  (for  the  depositee 
knew  nothing  of  any  mortgagee,  and  indulged,  therefore,  and 
oould  indulge,  no  speculations  as  to  his  intentions).*    Conceiv- 

1  AntCf  ch.  YIIL  posed  that  he  intended  that  the  con- 

3  A  partner  who  has  retired  is  es-  tinuing  partners  should  pledge  his 

topped  from  denying  that  he  is  a  credit   in   fraud  of  him.    See  per 

party  to  a  contract  made  with  a  cus-  Parke,  B.,  in  Freeman  v.  Cooke  (1848), 

tomer  in  the  partnership  name  un-  2  Ex.  664;  18  L,  J.  Ex.  114    See  also 

less  the  customer  lias  notice  of  his  Hoig  v.  Gordon  (1870)»  17  Or.  59d» 
retirement;  yet  it  cannot  be  sup- 
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Compare  this  case  with  Carr  v.  London^  ia  which  it  was  said 
that  the  railway  company  was  not  estopped  by  sending  inad- 
vertently an  advice-note  of  the  arrival  of  goods,  although  the 
supposed  consignee  acted  upon  the  note  by  selling  them,  be- 
cause such  action  was  not  that  intended  by  the  railway  com* 
pany  —  the  intention  was  "that  the  consignee  should  send  for 
them,  not  that  he  should  sell  them."  In  both  these  cases  the 
misrepresentation  was  direct  and  honest,  and  in  neither  was 
the  act  done  that  which  was  intended.  How  comes  it  then 
that  in  the  one  there  was  estoppel  and  in  the  other  not? 

The  result  can  be  justified  only  by  attending  to  a  feature  of 
the  Seton  v.  Lafone  case,  which  in  the  decision  of  it  was  over- 
looked, namely,  that  the  wharfingers  had  issued  warrants  for 
the  goods  which  were  held  by  the  person  from  whom  the 
plaintiffs  purchased.  !Now  suppose  that  the  wharfingers  had 
not  demanded  the  rent  at  all,  had  had  no  communication  of 
any  sort  with  the  plaintiffs,  and  that  the  plaintiffs  upon  the 
faith  of  the  warrants  alone  had  purchased  the  goods,  the  wharf- 
ingers would  still  be  estopped  from  denying  their  custody  of 
the  goods.^  We  may  say  then  that  the  letter  demanding  rent 
had  nothing  to  do  with  the  true  ratio  decidendi;  and  that  the 
true  ground  of  decision  is  that  the  wharfingers  having  issued 
warrants  for  the  goods,  and  the  purchase  of  the  goods  being  & 
reasonable  consequence  of  such  warrants,  the  wharfingers  are 
estopped. 

Carr  v.  London  was  right  then,  because  making  a  sale  of 
goods  is  not  reasonably  consequent  upon  the  reception  of  aa 
advice-note  from  a  railway  company  announcing  their  arrival  — 
the  only  reasonable  consequence  is  that  he  should  send  for 
them.  And  Seton  v.  Lafonie  is  right  because  the  purchase  of 
goods  is  reasonably  consequent  upon  the  existence  of  warrants 
for  them  in  the  hands  of  a  person  claiming  to  own  them.  The 
judgment  in  this  latter  case  indeed  may  be  cited  against  the 
Carr  v.  London  rule  as  to  the  necessity  for  the  action  being 
that  intended  —  although  that  is  now  probably  unimportant. 
Lord  Esher  said  that  it 

"  was  reasonable  as  a  matter  of  business  for  the  plaintiff  to  do  what  he 
did  as  a  result  of  his  belief  in  the  defendant's  statement'*  ^    *'  I  do  not  think 

1  Coventry  v.  G.  E.  Ry.  Co.  (1883),  «The  present  writer  does  not  here 
11  Q.  6.  D.  77C;  53  L.  J.  Q.  B.  694  affirm  that  the  plaintifTs  act  wa» 
And  see  ch.  XXIII.  reasonably  consequent  upon  the  mi»> 


174  CONDITION  NO.  11. 

fraudulently  deposited  them  with  a  third  party  as  security  for  a 
loan.  Here  the  first  mortgagee  is  estopped  because  (the  other 
conditions  being  present)  the  action  of  the  second  mortgagee 
is  reasonably  consequent  upon  the  assistance  given  to  the  mis* 
representation.  It  would  be  impossible  to  say  that  the  action 
taken  by  the  second  mortgagee  was  that  which  he,  ^^a  reason- 
able man,  would  take  it "  was  intended  by  the  first  mortgagee^ 
for  the  second  knew  nothing  of  any  first,  and  could  not  possibly^ 
therefore,  have  speculated  as  to  his  intention. 

Smith  V.  Grouette}  The  real  owner  of  a  business  permits  it 
to  be  so  carried  on  that  another  person  appears  to  be  the  pro- 
prietor of  it;  and  he  is  estopped  from  asserting  his  ownership 
as  against  persons  dealing  with  this  ostensible  owner,  for  their 
action  is  reasonably  consequent  upon  the  appearance  of  owner- 
ship. Here  again  it  would  be  impossible  to  say  that  the  action 
of  persons  dealing  with  the  ostensible  proprietor  was  that  which 
they  (as  reasonable  men)  would  take  it  was  intended  by  the- 
real  owner;  for  again  they  knew  nothing  of  any  owner  other 
than  the  ostensible  one.  At  the  furthest  such  a  person  might 
have  reasoned  thus:  If  the  ostensible  owner  of  this  business  is- 
net  the  real  owner  (and  I  have  no  reason  to  suspect  anything- 
of  the  sort),  then  I,  as  a  reasonable  man,  may  take  it  that  the- 
real  owner,  whoever  he  may  be,  intends  that  I  should  sell  to- 
tbis  ostensible  owner  as  though  he  were  the  real  owner,  and 
if  I  do  so  the  real  owner  will  be  estopped  from  asserting  his 
ownership."    Needless  to  say  no  such  process  takes  place. 

Proximate  Cause. 

This  chapter  to  be  complete  should  deal  with  the  phrase 
"  proximate  cause  "  and  the  cases  in  which  it  is  employed.  It 
has  been  thought,  however,  to  be  more  advisable  to  treat  of 
that  subject  in  the  chapter  on  "Estoppel  by  Negligence,"*  for 
it  is  in  connection  with  "  the  negligent  act  or  omission,"  rather 
than  with  the  misrepresentation,  that  the  phrase  has  been 

1(1885)  2  Man.  314;    Vineberg  v.  L.  J.  Bk.  29;  Howl&nd  t.  Woodrulf 

Anderson  (1890),  6  Man.  355.    And  see  (1875),  60  N.  Y.  78;  Rogers  ▼.  Robin- 

Dunlop  V.  Lambert  (1838).  6  CI.  &  F.  son  (1895),  104  Mich.  829;  (JS  N.  W.  R. 

600;  Ramazatti  v.  Bo  wring  (1860),  7  402. 

C.  R  N.  &  851;  29  L.  J.  C.  P.  80:  Ex  ^See  ch.  IX. 
parte  Dixon  (1876),  4  Ch.  D.  133;  46 
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soDal  misrepresentation  the  change  of  position  mast  have  been 
that  "  reasonably  consequent  npon  the  misrepresentation." 

7.  In  cases  of  assisted  misrepresentation  by  passivity  the 
rule  is  ex  necessitate  rei  that  the  change  must  have  been  rea- 
sonably consequent  upon  the  assistance  rendered  to  the  mis- 
representation. 

8.  And  in  cases  of  actively-assisted  misrepresentation  the 
same  rule  must  apply. 

9.  The  rule  therefore  for  all  classes  of  cases  is  that  "  the 
change  of  position  must  be  reasonably  consequent  upon  the 
misrepresentation  or  assistance." 

10.  If  the  ^^  particular  consequence "  has  been  ^^  intended  or 
foreseen  by  the"  estoppel-denier,  that  "is  to  him  at  all  events 
natural  and  probable." 
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be  essentially  requisite  in  estoppel — that  there  must  have  beer* 
a  change  of  position  on  the  part  of  the  estoppel-asserter;  that 
such  change  must  have  been  reasonably  consequent  upon  the- 
misrepresentation ;  that  the  misrepresentation  must  have  been 
as  to  some  matter  of  fact;  that  the  fact  must  have  been  a  ma- 
terial one;  that  the  assistance  rendered  must  have  been  in 
breach  of  duty,  etc.    But  most  of  these  are  sufficiently  implied 
by  the  language  of  the  rule.    That  there  has  been  a  "  loss  "- 
implies  that  there  was  a  prejudicial  change  of  position;  and 
that  the  third  person  was  enabled  "  to  occasion  the  loss  "  im- 
plies that  the  assistance  rendered  was  material  and  that  the 
loss  was  consequent  upon  it.    We  find,  indeed,  nothing  about 
the  misrepresentation  being  one  of  fact  as  contradistinguished 
from  intention,  nor  about  breach  oiduty;  but  the  rule  is  to 
be  taken  as  a  short  statement  of  "  a  broad  general  principle," 
and  may  well  be  excused  for  omitting  that  which  may  have 
been  deemed  to  be  obvious.    It  must  be  remembered,  too,  that 
it  was  formulated  in  1787,  or  just  fifty  years  before  the  case  to 
which,  more  to  than  any  other,  we  are  indebted  for  the  con- 
scious introduction  of  the  modern  law  of  estoppel  by  misrep- 
resentation.' 

The  rule  then  appears  to  be  but  a  short  and  pregnant  state- 
ment of  the  essential  principles  of  estoppel  by  assisted  misrep- 
resentation. But  this  has  been  stoutly  denied.  Two  assertions 
have  been  made  with  reference  to  it:  (1)  That  it  is  a  rule  quite 
disparate  from  and  independent  of  the  law  of  estoppel;'  and 
(2)  that  either  it  is  "  not  to  be  understood  at  all  in  its  gener- 
ality "  or  else  that  it  "  cannot  be  supported." ' 

I.  That  the  Kulb  is  Dispaeatb  trov.  Estoppel. 

Lack  of  sufficient  classification  has  produced  the  impression 
that  for  estoppel  the  misrepresentation  complained  of  must 
have  been  that  of  the  estoppel-denier  himself.    It  is  overlooked 

1  Pickard  V.  Sears  (1837).  6  A.  &  E.  «  Per  Lord  Field  in  Bank  of  Eng- 

453  land  v.  Vagliano  (1891).  A.  C.  169  v 

JLondon  v.  Wentworth  (1880).  5  60  L.  J.  Q.  R  177.    And  see  per  Lord 

Ex.  D  90-  49  K  J.  Q.  B.  657.    And  Coleridge  in  Arnold  v.  Cheque  Bank 

see  Swan  t.  N.  B.  A,  (1850).  7  C.  B.  (1876),  1  C.  P.  D.  897;  45  I*  ^.  a  P. 

N.  a  446;  80  L,  J.  C  P.  113.  505, 
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operation  of  estoppel,  and  declares  in  favor  of  the  LickbarroTV 
rule.^ 

"  In  many  of  the  cases  and  text-books  in  which  the  liability  of  the  ac- 
ceptor of  a  bill  of  exchange,  under  circumstances  similar  to  those  which 
occurred  in  the  present  case,  has  been  discussed,  it  lias  been  rested  upon 
the  ground  of  estoppel;  and  with  reference  to  this  Bramwell,  L.  J.,  nas 
recently  said  with  great  force  in  the  case  of  Baxendale  v.  Bennett,*  *  Es- 
toppels are  odious,  and  the  doctrine  should  never  be  applied  without  a 
necessity  for  it*  It  never  can  be  applied  except  in  cases  where  the  person 
against  whom  it  is  used  has  so  conducted  himself  either  in  what  Tie  has 
said  or  done,  or  failed  to  say  or  do,  that  he  would  unless  estopped  be  say- 
ing something  contrary  to  his  former  conduct  in  what  he  had  said  or  done 
or  failed  to  say  or  do.  This  language  might  be,  not  improperly,  applied  to 
the  present  case;  but  for  our  own  part  toe  should  prefer  not  to  use  the  tcord 
estoppel,  which  seems  to  imply  that  a  person  by  his  conduct  is  excluded 
from  showing  what  are  the  true  facts;  but  rather  to  say  that  the  question 
is  whether,  when  all  the  facts  are  admitted,  the  acceptor  is  not  liable  upon 
the  well  known  principle  that  where  one  of  two  innocent  persons  must  suffer 
for  the  fraud  of  a  third,  the  loss  should  be  t>ome  by  htm  who  enables  the 
third  person  to  commit  the  fraud," 

But,  with  deference,  estoppel  does  not  exclude  facts.'  Its 
action  is  to  preclude  some  one, "  when  all  the  facts  are  admitted  ■ ' 
or  proved,  from  availing  himself  of  them :  A  man  is  sued  upon 
an  acceptance  which  is  not  his;  he  so  pleads;  a  verdict  goes  for 
plaintiff  (that  plaintiff  did  accept);  but  this  is  contrary  to  the 
fact,  and  can  only  be  upheld  because  the  defendant  upon  the 
evidence  (not  by  exclusion  of  it,  for  it  is  all  given)  is  estopped 
from  relying  upon  the  truth  of  his  plea.  Moreover  the  Lick- 
barrow  rule,  upon  which  the  learned  judge  relies,  cannot  make 
the  defendant  liable  upon  the  acceptance^  unless  it  is  to  be  taken 
as  saying  to  the  acceptor,  "  You  assisted  in  the  fraud ;  there- 
fore, although  the  acceptance  is  not  yours,  you  are  precluded 
from  so  saying."  But  that  is  clearlj^  estoppel.  If  the  acceptor 
had  himself  represented  that  the  instrument  was  obligatory 
upon  him,  there  would  be  no  hesitation  in  applying  the  word 
"  estoppel "  to  his  conduct.  It  is  equally  appropriate  when  he 
assists  the  misrepresentation  —  when  he  "enables  the  third 
person  to  commit  the  fraud." 

Principal  and  Agent —  There  are  many  cases  in  which  an 
agent  may  bind  his  principal  although  instructions  are  ex- 
ceeded. This  is,  as  the  writer  sees  it,*  clearly  upon  the  ground 
of  estoppel  by  assisted  misrepresentation.     The  agent  haa  mis- 

1  London  v.  Went  worth  (1S80),  5  »  See  ch.  XV,  sub-title  "  Estoppel  as 
Ex.  D.  104:  49  L  J.  Q.  B.  661.  a  rule  of  eTidence.*' 

2  Baxendale  v.  Bennett  (1878),  8  Q.  *See  ch.  XXVL 
R  D.  529;  47  L.  J.  C.  P.  625-6. 
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th€  property  to  pas8,  yet  that,  the  oootraot  failing  to  take  effect,  the  prop- 
erty still  remains  unaltered;  yet  the  question  is  now  so  concluded  by  au- 
thority as  to  be  Ho  longer  open  to  discussion.  We  must  now  take  it  to  be 
settled  .  .  •  that  though  a  seller  is  induced  to  sell  by  the  fraud  of  the 
buyer,  and  although  it  is  competent  to  the  seller  by  reason  of  such  fraud 
to  avoid  the  contract,  yet  till  lie  does  some  act  to  avoid  it  the  property  re- 
mains in  the  buyer;  i  and  that  if  he,  in  the  meantime,  has  parted  with  the 
thing  sold  to  an  innocent  purchaser,  the  title  of  the  latter  cannot  be  de- 
feated by  the  original  seller.  TJie  reanoning  o?»  ithich  this  conclusion  is 
based  may  not  appear  altogether  consistent  tdth  principle,  and  agreeing  in 
the  result  we  should  prefer  to  adopt  the  view  of  the  American  courts  aa 
stated  in  the  case  of  Root  v.  Frencn,^  a  case  decided  in  the  Supreme  Court 
of  Judicature  of  the  Stat-e  of  New  York,  according  to  which  the  preference 
thus  given  to  the  right  of  the  innocent  purchaser  is  treated  as  an  exception 
to  the  general  law,  and  is  rested  on  the  pnnciple  of  equity  that  tcJiere  one  of 
two  innocent  parties  must  suffer  from  the  fraud  of  a  thirds  the  loss  should 
fall  on  him  who  enables  such  third  party  to  commit  the  fraud,** 

With  great  respect  for  so  learned  a  judge  it  must  be  said  that 
if  the  Lick  barrow  rule  which  he  invokea  had  been  seen  to  be 
but  the  law  of  estoppel,  not  only  would  the  reasoning  to  which 
he  refers  appear  to  have  been  quite  consistent  with  principle, 
but  the  case  would  not  have  to  be  put  in  the  unsatisfactory  po- 
sition of  '^  an  exception  to  the  general  law."  No  doubt  the 
reasoning  would  show  that,  there  being  in  fact  no  contract, 
^'  the  property  still  remains  unaltered/'  and  therefore  that  the 
sub-purchaser  could  take  nothing;  but  the  case  is  one  of  as- 
sisted misrepresentation,  and  the  law  of  estoppel  provides  that 
under  sueh  circumstances,  although  the  property  is  in  the  orig> 
inal  owner,  yet  he  is  estopped  from  so*  asserting.  This  is  the 
general  law,  and  not  an  exception  to  it. 

The  case  is  this :  '^  The  contract  failing  to  take  effect,  the 
property  still  remains  unaltered"  in  the  first  owner;  neverthe- 
less he  has  "intended  the  property  to  pass"  —  has  intended 
that  his  purchaser  should  appear  to  be  the  owner;  and  has  thus 
enabled  the  purchaser  to  hold  himself  out  as  having  the  right 
to  sell.  This  is,  then,  ^  case  of  estoppel,  not  indeed  by  the 
misrepresentation  of  the  estoppel-denier  himself,  but  by  reason 
of  the  assistance  rendered  by  him  to  the  misi'epresentation  of 
ownership  made  by  his  vendee. 

3Ir.  Pomeroy'%  Concurrence. —  The  present  writer  is  glad  to 
ha^e  the  concurrence  in  the  above  conclusions  of  so  able  a 
writer  as  Mr.  Pomeroy.    In  his  Equity  Jurisprudence  he  says: 

"  When  all  the  varieties  of  equitable  estoppel  are  compared,  it  will  be 
found,  I  think,  that  the  doctrine  rests  upon  the  following  general  princi- 

I  But  how  can    it    remain  there       *(1885)  19  Wead.  570. 
when,  by  hypothesis,  it  has  never 
got  there  ? 
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All  that  will  be  said  at  present  with  reference  to  the  cases 
from  which  these  extracts  are  taken  is  that  the  former  of  them 
very  specifically  treats  the  Lickbarrow  rule  as  being  a  part  of 
the  law  of  estoppel.  The  qualifications  of  the  rule  said  to  be 
necessary  are  fully  discussed  in  another  part  of  this  work.^ 

The  Lickbarrow  Case. 

The  above  references  to  the  ubiquity  of  the  Lickbarrow  rule 
will  justify  the  assertion  that  it  "has  admitted  of  Very  general 
application." »  It  was,  as  the  writer  views  it,  a  very  remark- 
able  attempt  to  formulate  that  doctrine  of  estoppel  by  assisted 
misrepresentation  which  still  stands  in  need  of  much  clear  ex- 
planation. For  it  was  not  the  simple  case  of  personal  misrep^ 
resentation,  but  the  more  complicated  application  of  estoppel 
as  against  not  the  person  who  made  the  misrepresentation,  but 
against  the  one  who  furnished  the  opportunity  for  it  and  made 
it  credible. 

The  facts  of  the  case  were  that  an  unpaid  vendor  of  goods 
shipped  them  to  the  purchaser  and  indorsed  to  him  the  bill  of 
lading;  the  purchaser  transferred  the  bill  to  a  sub-purchaser; 
pending  the  transit  the  first  purchasei  became  insolvent  and 
the  original  vendor  asserted  a  right  to  stop  in  transitu.  He 
argued  that  he  had  the  right  to  stop  as  against  his  purchaser^ 
and  that  the  purchaser  could  not  deprive  him  of  it  — in  other 
words,  that  no  one  claiming  through  the  purchaser  could  be  ia 
a  better  position  than  the  purchaser  himself.  He  was,  however^ 
unsuccessful,  because  the  original  vendor  had,  by  indorsing  over 
the  bill  c  lading,  enabled  his  purchaser  to  represent  that  he 
had  a  clear  title  to  the  goods.     Grose,  J.,  said: 

"A  bill  of  lading  carries  credit  with  it;  the  consignor,  by  his  indorse- 
mncecL^T  '''"^'^  ^^  ^^''  ^'^^  ^-^  ^^^'"^^  °«^  ^«  ^^^  f^^^^of  that  mon^T^ 

The  case  itself,  then,  is  an  excellent  example  of  estoppel  by 
actively  assisted  misrepresentation,  and  is  decided  in  accordance 
with  the  rules  applicable  to  that  branch  of  the  law. 

20^'  ^f"       n  r,  .    «  ^^^'  ^^  ^  ^'  ^^-  ^^'^  <l^c»<Je8  that 

Per  Channel!,  B.,in  Swan  v. North    there  is  a  right  to  stop  notwithstand. 

B.  A.^(1862),  7  H.  &  N.  658;  31  L.  J.    ing  an  assignment  of  the  bill  of  Ud^ 

.*T^?^i' ,.  ^°^'  ^"^  °o^  ^  <^*»e  prejudice  of  the 

»  L^kbarrow  V  Mason  (1787),  2  T.  R.    assignee  -  only  as  against  other  per> 
76.    Kemp  V.  Falk  (1882,  7  App.  Cas.    sons  interested. 
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is  not  one  in  which  he  seeks  to  '^  t&fee  advantage,  of  his  own 
wrong,"  oiR  indeed  to  obtain  an  advantage  tif  «oy  kind;  He  is 
rather  contending  against  his  opponent's  olsum  %i»>  advantage. 
His  plea  is,  ^'I  did  not  draw  that  check,"  which  is|Mr&ctly 
true ;  and  the  only  reply  to  him  is  that  he  is  estopped  by  Us 
<;arelesBne8s  from  so  saying.  He  has  not  himself  represented 
the  check  to  be  genaine ;  bat  he  has  given  opportunity  for  the 
misrepresentation — has  assisted  it,  and  is  therefore  estopped. 


CHAPTER  XT, 


NATURE  AND  EFFECT  OF  ESTOPPEL. 


Lord  Justice  Brett  in  1879  said :  * 

"In  my  view  estoppel  has  no  effect  upon  the  real  natare  of  the  trans- 
iiction;  it  only  creates  a  cause  of  action  between  the  person  in  whose  favor 
the  estoppel  exists  and  the  person  who  is  estopped." 

But  in  1887  the  same  learned  Judge  (then  Lord  Esher)  said :  * 

"An  estoppel  does  not  in  itself  give  a  caitse  of  action;  it  prevents  a 
person  from  denying  a  certain  state  of  fkcts." 

Lord  Justice  Lindley  in  1891  said : ' 

"Estoppel  is  not  a  cause  of  action  -^  it  is  a  rule  of  evidence,  which  pre- 
-eludes  a  person  from  denying  the  truth  of  some  statement  previously  made 
by  himself 

Estoppel  as  a  Cause  op  Action. 

Whether  an  estoppel  does,  or  does  not,  "  create  a  cause  of 
action "  isj  to  the  writer,  largely  a  matter  of  words.  In  one 
sense  it  does,  and  in  another  it  does  not. 

Tsieet  a  concrete  case:  A  company  inadvertently  issues  a 
certificate  which  untruthfully  declares  that  A.  is  the  owner  of 
certain  shares.  Upon  the  faith  of  this  certificate  some  one 
purchases  the  shares.  The  company  is  now  estopped  from 
denying  the  purchaser's  title.  For  remedy  the  purchaser  can- 
not sue  the  company  directly  upon  the  misrepresentation  in 
deceit,  for  there  was  no  fraud.*  Nor  can  he  insist  upon  the 
company  giving  him  shares,  for  (as  we  may  assume)  all  the  au- 
thorized shares  have  been  issued  to  others.  His  action  is  for 
damages  for  refusal  to  register  him  as  a  shareholder.*  To  this 
the  company's  only  possible  defense  would  be  that  he  was  not 


^Simm  T.  Anglo-American  (1879), 
5QiaB;a07;  4»L.  J.  Q.K39a 

<Seton  ▼.  Lafone  (1887),  19  Q.  B.  D. 
70;  56  Lb  J.  Q.  a  418. 

*Um  V.  Bottverie  (1891),  8  Ch.  101; 
<X)UJ.Ch.594  See  also  per  Bowen, 
1m  J.  (1891)^  9  Ch.  105;  60  L.  J.  Cb.  601 ; 
Howard  ▼.  Hudson  (1858),  2  El  &  a 
^;  2&S  U  J.  Q.  R  841;  Langdon   v. 


Dowd  (1865),  92  Mass.  433;  Andrews 
V.  Lyons  (1865),  93  Mass.  349. 

*Derry  v.  Peek  (1889),  14  App.  Cas. 
837;  58  L.  J.  Ch.  864. 

6  Re  Bahia  (1868),  L.  R.  8  Q.  B.  584; 
37  L.  J.  Q.  B.  176;  Balkis  v.  Thomp- 
son (1891),  2  Q.  a  691;  (1893)  A.  d 
485;  63  L.  J.  Q.  B  134;  Re  Ottos,  etc. 
(1893),  11  Ch.  618;  68  L.  J.  Ch.  160. 
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entitled  to  be  registered ;  and,  as  the  company  is  estopped  fronk 
BO  saying,  the  purchaser  succeeds. 

Nominally,  the  cause  of  action  in  the  case  is  the  refusal  to 
register  the  shares.  In  reality  the  cause  of  action  is  based  upon 
the  misrepresentation,  for  it  was  impossible  for  the  company 
to  register  the  shares.  Technically,  no  action  could  be  brought 
upon  the  misrepresentation  because  there  was  no  fraud.  Beally^ 
the  action  was  brought  upon  the  misrepresentation ;  but  that 
fact  was  well  concealed  and  only  brought  in  by  way  of  reply. 
The  method  was  this:  The  purchaser  alleged  (knowing  it  to 
be  false)  that  he  owned  the  shares;  the  company  pleaded  that 
the  purchaser  w^as  not  the  owner;  and  the  purchaser  succeeded 
because  the  company  was  estopped  from  so  saying. 

If  now  we  are  to  ask  whether  or  not  the  estoppel  created 
the  cause  of  action,  we  may  answer  as  we  please.  It  may  be- 
said  that  the  estoppel  created  the  cause  of  action,  in  the  sense^. 
at  all  events,  that  it  was  the  principal  feature  of  the  case.  But 
just  as  reasonably  we  may  say  that  it  was  the  refusal  to  regis- 
ter which  created  the  cause  of  action  (although  registration  was 
impossible),  and  the  estoppel  merely  the  reason  for  its  success.. 

Further  consideration  of  the  point,  however,  is  unnecessary^ 
for  if  the  subject  be  well  understood  it  is  a  matter  of  compar- 
ative indifference  what  view  we  take  of  the  quoted  propositions. 

Estoppel  as  a  Eule  of  Evidence. 
We  have  seen  that  Lindley,  L.  J.,  declared  that 

"  Estoppel  i8  not  a  cause  of  action  —  it  is  a  rule  of  evidence  which  pre- 
cludes a  person  from  denying  tlie  truth  of  some  statement  previously  made 
by  himself."  ^ 

Estoppel,  in  this  view,  is  a  rule  as  to  the  admissibility  of  evi- 
dence —  one  in  preclusion  of  certain  testimony.  In  this  sense 
it  has  been  asserted  that 

"Where  the  doctrine  of  estoppel  applies  to  a  case»  any  testimony  at  vari- 
ance with  its  full  application  thereto  becomes  incompetent.*'^ 

And  Bigelow,  C.  J.,  said : 

"  Such  a  representation  is  sometimes,  though  not  very  accurately,  said 
to  operate  as  an  estoppel;  but  its  effect  is  rather  to  shut  out  a  party  from 
offering  evidence  in  a  court  of  justice  contrary  to  his  previous  statementa*' ' 

lAnd   see    Onward    v.  Smithson  International  v.  Bowen  (1875X  80  III. 

^893),  1  Ch.  14;  62  L.  J.  Ch.  138;  Her-  541. 

lann  on  Estoppel,  §  996.  >  Langdon  v.  Dead  (ld65j^  92  Mass. 

3  Gaston  v.  Brandenbury  (1894),  42  435. 
a  348:  20  a  K  R.  158.     And  see 
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ITL  If  or  is  estoppel  a  rtile  of  evidence,  ia  the  sense  of  beings 
a  test  or  aid  in  the  weighing  of  evidence  when  admitted.  The^ 
question  is  not  one  of  weigbt  of  evidence.  It  is  rather  this^ 
that  although  the  evidence  proves  indubitably  that  the  ffect  is 
so  and  so,  other  evidence  requires  the  court  to  act  contrary  to 
the  fact.  For  example :  An  infant  defendant  pleads  his  non- 
age as  against  his  conveyance;  he  is  allowed  to  prove  it  (the 
evidence  is  admissible);  the  plaintiff  proves  representation  of 
full  age,  acted  upon;  and  the  infant  is  estopped  from  denying 
it.  Here  is  no  question  of  admissibility  or  weight  of  evidence, 
but  a  mere  question  of  law  —  who  upon  these  facts  is  to  sue- 
ceed  ? 

IV.  The  testimony  which  would  be  shut  out  by  the  rule  under 
examination  is  sometimes  necessary  in  the  consideration  of 
(1)  the  nature  of  the  relief  to  be  granted ;  and  (2)  the  amount  of 
damages  to  be  awarded.  In  such  cases  it  would  be  impossible 
to  exclude  the  evidence. 

(1)  The  Nature  of  the  Relief. —  The  nature  <A  the  relief  some- 
times depends  upon  whether  or  not  success  is  attributable  to  es- 
toppel. Take  the  case  of  a  warehouseman  giving,  by  mistake,  a 
certificate  that  he  holds  goods  for  one  man,  whereas  in  reality  he 
holds  them  for  another;  upon  the  faith  of  the  certificate  a  third 
party  buys  the  goods  from  the  certificate-holder,  and  the  ware- 
houseman is  estopped  from  denying  that  the  purchaser  has  ob- 
tained a  good  title.  Consider  now  the  warehouseman's  position- 
On  the  one  hand  he  holds  the  goods  for  the  true  owner;  and 
on  the  other  he  is  estopped  from  denying  that  he  holds  them* 
for  the  purchaser.  Plainly  he  cannot  give  them  to  both;  and 
just  as  plainly,  no  court  will  wittingly  order  him  to  do  so. 
Now,  if  estoppel  be  a  mere  rule  of  evidence — if  it  does  not 
affect  tbe  nature  of  the  relief  to  be  granted  —  the  purchaser^ 
in  the  case  supposed,  will  be  entitled  to  specific  delivery  of  goods- 
which  do  not  belong  to  him,  and  which  the  defendant  ought 
not  to  deliver  to  him;  and  the  court  must  so  award. 

But  this  is  precisely  that  which  the  courts  decline  to  do.  It 
was  in  a  case  of  this  sort  that  Lord  Justice  Brett  said: 

**In  a  similar  manner  a  person  may  be  estopped  from  denying  that  cer- 
tain goods  belong  to  another;  he  may  be  compelled  by  a  suit  in  tne  nature 
of  an  action  of  trover  to  deliver  them  up  if  he  has  tnem  in  his  pos^esBioii 
and  under  his  control;  but  if  the  goo<ls  in  respect  of  which  ne  has  es- 
topped himself  really  belong  to  somebody  else,  it  seems  impossible  to  sup- 
pose that  by  any  process  of  law  he  can  be  compelled  to  deliver  over 
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A  call  was  made  and  the  vendor  (still  appearing  upon  the 
register)  paid  it;  the  purchaser  now  registered  and  obtained  a 
<;ertificate  of  ownership  of  the  shares;  on  the  faith  of  the  cer- 
tificate he  paid  the  amount  of  the  call  to  the  vendor;  after- 
wards the  company  ascertained  that  it  had  made  a  mistake 
{another  person  in  reality  owned  the  shares)  and  it  removed 
the  purchaser's  name  from  the  register.  The  purchaser  sued 
the  company  for  the  wrongful  removal  of  his  name;  the  com- 
pany's defense  was  that  he  did  not  own  the  shares;  the  pur- 
<3haser  replied  that  upon  the  faith  of  the  certificate  he  had 
<jhanged  his  position.  Ifow  observe  that  the  extent  of  the 
change  was  not  the  purchase  of  the  shares  and  payment  for 
them  (that  had  taken  place  prior  to  the  issue  of  the  certificate), 
but  payment  of  the  calls  only.  Nevertheless  the  purchaser 
recovered  the  full  value  of  the  shares.  Having  changed  his 
position,  although  slightly,  the  company  was  estopped  from  de- 
nying his  title  to  the  shares,  and  being  estopped  the  company 
had  no  defense  to  the  action  for  the  wrongful  removal  of  the 
name  from  the  register. 

Grissler  v.  Powey's^  is  to  the  same  effect:  A  mortgage  for 
$20,000  was  purchased  for  $16,000,  and  an  assignment  taken 
upon  the  faith  of  a  representation  by  the  mortgagor  that  the 
expressed  consideration  was  the  amount  really  due  upon  the 
mortgage.  The  assignee  sold  the  mortgage  to  a  sub-purchaser 
for  its  face  value,  and  the  mortgagor  sold  his  equity  of  redemp- 
tion. In  reality  nothing  had  been  advanced  upon  the  mort- 
gage. Creditors  of  the  mortgagor  then  claimed  that  although 
the  mortgagor  was  estopped  by  his  representation,  it  was  only 
to  the  extent  to  which  the  representation  had  caused  damage ; 
that  the  assignee  had  only  paid  out  $16,000  upon  the  faith  of 
the  representation;  that  to  that  extent  alone  was  there  es- 
toppel; and  that  their  debtor  (the  mortgagor)  was  therefore 
entitled  to  the  difference  between  that  amount  and  the  amount 
for  which  the  assignee  sold  the  mortgage,  namely,  §4:,000; 
which  money  they  demanded  from  the  assignee.  It  was  held 
that  the  mortgagor  was  altogether  estopped,  and  not  merely 
to  the  extent  to  which  money  had  been  paid  out.    In  this  case 

it  was  said  that 

"the  estoppel  created  by  a  false  represeDtation,  acted  upon,  is  commen- 
Burate  with  the  thing  represented,  and  operates  to  put  the  party  entitled 

1  (1880)  81  N.  Y.  57. 
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this  letter  the  broker  purchased,  for  a  triQe,  the  warrants  wbicb 
the  wharfinger  had  issued;  the  wharfinger  then  ascertained 
that  he  had  not  the  goods;  and  the  broker  sued  for  them.  The^ 
parties  had  fixed  the  damages,  but  the  court  intimated  that 
those  recoverable  were  probably  not  the  value  of  the  goods,  but 
the  amount  disbursed  by  the  broker. 
Lord  Lyndhurst,  in  Jlume  v.  Bolland^  said: 

**If  yoar  situation  is  not  altered  you  cannot  maintain  an  action.  If  it 
is  altered,  must  not  the  amount  of  damages  to  be  recovered  depend  upoa 
the  extent  to  which  it  is  altered  ?  " 

In  Smith's  Leading  Gases  is  the  following:' 

"It  is  suggested  that  the  truly  equitable  mode  of  dealing  with  such 
cases  would  be  to  ascertain,  where  practicable,  the  amount  of  actual  dam- 
nification sustained  in  conseauence  of  the  representation  relied  on,  and  U> 
tliis  extent  only  to  give  reliet" 

In  some  cases  other  doctrine  would  work  injustice.  For  ex- 
ample, in  Re  Romford^  upon  the  faith  of  certain  representa- 
tions of  a  company  as  to  the  validity  of  its  debentures,  money 
was  loaned 'upon  a  deposit  of  some  of  them.  The  lender,  in 
suing  upon  the  debentures,  contended  that,  the  company  being 
estopped,  he  was  entitled  to  recover  their  face  value;  but  he- 
was  awarded  the  amount  of  his  advances  only.  Observe  that 
if  the  lender  had  recovered  more  than  his  debt,  the  excess 
would  have  gone  into  the  borrower's  pocket.  But  that  would 
have  been  inequitable,  for  the  company,  upon  the  facts,  was 
not  estopped  as  against  the  borrower.  If  estoppel  were  a  mere 
rule  of  evidence,  and  had  been  applied  in  this  case  to  the  ex- 
clusion of  the  facts,  the  borrower  would  have  unjustly  got  the 
advantage  of  the  estoppel. 

Consider  the  following  case:  Shares  in  a  company  are  trans- 
ferred by  forgery;  the.  shareholder,  after  becoming  aware  of 
the  forgery,  omits  to  notify  the  company;  the  company  pays 
dividends  to  the  transferee,  but  is  not  otherwise  damnified ; 
afterwards  the  shareholder  notifies  the  company  of  the  forgery. 
The  legal  situation^  now,  is  this:  The  true  owner  is  entitled  to 
have  the  shares  restored  to  his  name  in  the  shareholders'  reg- 
ister;* he  is  entitled  to  future  dividends;  but  he  cannot  require 
the  company  to  pay  a  second  time  the  dividends  already  paid 

1  (1S32)  1  Cr.  &  M.  138.  *  Unless,  indeed,  by  his  inactivity 

2  8th  ed.  912.  Omitted  from  10th  ed.     the  company  has  lost  an  opportu- 
» (1883)  24  Cli.  D.  85;  53  L.  J.  Ch.     nity  to  indemnify  itself  by  proceed- 

729.    And  see  Smith  v.  Slavin  (1893),    ings  against  the  forger.    See  ch,  XI, 
69  Hun,  811;  23  N.  Y.  Supix  5G8.  sub-title  "Lulling  to  rest" 
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real  nature  of  the  transaction."  Suppose  that  I  purchase  a 
horse  from  a  man  who  has  no  title  while  the  true  owner  stands 
by.  In  such  case,  as  is  well  known,  the  true  owner  is  estopped 
from  setting  up  his  title  as  against  me. 

I.  Suppose,  however,  that  the  true  owner  subsequently  sells 
the  horse  to  a  third  person,  is  that  person  estopped  as  against 
me? 

II.  Or  suppose  that  subsequently  a  creditor  of  the  true  owner 
obtains  a  judgment  against  him,  and  the  sheriff  seizes  and  sells 
the  horse  under  that  judgment,  is  the  purchaser  estopped  as 
against  me? 

III.  Or  suppose  that  after  my  purchase  I  resell,  is  the  true 
owner  estopped  as  against  my  vendee? 

L  Does  Estoppel  Bind  Purchasers  from  the  Estoppel-denier? 

In  considering  the  first  two  of  these  cases  a  distinction  must, 
at  the  outset,  be  made.  The  conduct  of  the  true  owner  may 
be  such  as  to  justify  the  inference  that  he  was  a  party  to  the 
sale.  In  such  case  no  question  of  estoppel  arises  —  the  pur- 
chaser, of  course,  takes  a  good  title.  The  cases  we  have  to 
deal  with  are  those  in  which  no  such  inference  can  be  made  — 
cases  in  which  the  purchaser  has  no  title,  and  can  defend  his 
possession  upon  the  estoppel  only. 

Parties  and  Primes. —  The  rule  usually  accepted  for  the  cases 
in  hand  is  that  "  estoppels  are  binding  upon  parties  and  priv- 
ies." *  If  this  be  a  sufficient  rule  we  have  only  to  inquire,  Who 
are  privies?  and  the  answer  to  this  question  being  (as  one 
would  think)  simple  enough,  there  ought  to  be  no  difficulty  in 
solving  all  such  questions.     Let  us  see. 

Lord  Mansfield,  in  the  leading  case  of  Taylor  v.  Needham^ 
said: 

"  He  who  takes  an  estate  under  a  deed  is  privy  in  estate,  and  therefore 
never  can  be  in  a  better  situation  than  he  from  whom  he  takes  it^" 

And  in  later  times  Mr.  Tiederaan  declares  that  estoppel 

**  can  only  operate  upon,  and  be  claimed  by,  parties  to  the  transaction  ia 
which  the  misrepresentation  or  concealment  was  made  and  their  privies, 
whether  by  blood,  by  estate  or  by  contract"* 

1  See  Richards  V.  Johnston  (1859),  The  text-writers  proceed  in  the  same 

4  H.  &  N.  663;  28  L.  J.  Ex.  322;  Rich-  way.    Bigelow  on  Estoppel  (5th  ed.)» 

ards  V.  Jenkins  (1887),  18  Q.  B.  D.  451;  eh.  8,  612,  597;  Everest  &  Strode  oa 

56  L.  J.  Q.  B.  293;  Welland  v.  Hath-  Estoppel,  52. 

away  (1832),  8  Wend.  (N.  Y.)  480;  2 (isiO)  2  Taunt  283. 

Union  v.  Wilmot  (1883),  94  N.  Y.  22a  »0n  Equity  Jurispt,  §  114 
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These  quotations  leave  the  investigator  in  much  perplexity. 
Estoppels  bind  parties  and  privies;  a  privy  formeriy  was  one 
Avho  took  an  estate  from  another;  but  in  modern  times,  and 
with  reference  to  estoppel,  one  who  takes  an  estate  from  an- 
other is  or  is  not  in  privity  according  as  he  is  or  is  not  a  pur- 
chaser for  value  without  notice.  This  has  not  a  very  satisfactory 
or  convincing  appearance.  It  seems  to  indicate  that  any  ques- 
tion of  privity  may  be  dispensed  with ;  and  that  attention  should 
be  directed  to  "  purchaser  for  value  without  notice." 

The  familiar  attempt  to  make  old  rules  fit  new  lines  of  cases 
is  here  very  apparent.  Estoppel  by  misrepresentation  was  not 
thought  of  when  the  rule  as  to  parties  and  privies  was  formu- 
lated, and  it  does  not  suit  such  sort  of  estoppel.  For  confirma- 
tion of  this  statement  one  has  not  vainly  to  endeavor  to  apply 
it  to  estoppel  by  misrepresentation,  but  merely  to  read  it.  It 
was  as  follows:^ 

"Every  estoppel  ought  to  be  reciprocal^  that  is,  to  bind  both  parties;  and 
this  i8  the  reason  that  regularly  a  stranger  sliall  neither  take  advantage  of 
or  be  bound  by  the  estoppel;  privies  in  blood,  as  the  heir;  privies  in  estate, 
as  the  feoffee,  lessee,  etc. ;  privies  in  law  •  .  .  shall  be  bound  and  take 
advantage  of  estoppels." 

But  estoppel  by  misrepresentation  is  essentially  and  necessarily 
unilateral  (cannot  be  reciprocal);'  and  we  thus  see  that  the 
reason  why  estoppels  should  bind  parties  and  privies  does  not 
and  cannot  apply  to  estoppel  by  misrepresentation.* 

If  for  any  reason,  then,  we  are  to  apply  the  rule,  that  es- 
toppels bind  parties  and  privies,  to  estoppel  by  misrepresenta- 
tion, it  will  be  to  solve  the  useless  question  "  Who  are  privies? *' 
rather  than,  by  knowing  the  answer  to  that  question,  therefrom 
to  argue  the  existence  of  estoppel.  For  no  one  would  guess 
that  while  a  purchaser  without  value,  or  with  notice,  is  in. 
privity  with  bis  vendor,  yet  a  purchaser  for  value  and  without 

1  Coke  on  Lit,  L.  8,  c.  13,  §  667.  has,  with  reference  to  estoppel  by 
And  8ee  Cora.  Dig.,  Estop.  B.;  10  Yin.  judgment,  been  iield  to  include,  not 
Ab.  423.  merely  the  actual  parties  to  the  suit 

2  The  old  language,  however, — "es-  and  their  representatives,  but  other 
toppels  must  ordinarily  be  mutual" —  i)erson8  in  the  same  interest  who 
is  still  sometimes  employed  with  have  stood  by  while  the  fight  pro- 
reference  to  estoppel  by  raisrepresen-  ceeded,  ready  to  take  advantage  of 
tation.  See  Hermann  on  Estoppel,  the  result  had  it  been  favorable  to 
t^  793;  VSTright  v.  Hazen  (1852),  24  Vt  them.  Re  Lart  Wilkinson  t.  Blades 
143.  (1896),  2  Ch.  788;  65  L.  J.  Ch.  84a. 

'  The  rule  as  to  parties  and  privies 
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he  has,  then  the  rale  just  mentioned  applies  to  his  case,  and 
questions  of  privity  are  superfluous. 

And  first  let  us  understand  the  distinction  between  the  terms 
"  equitable  right "  and  "  equitable  estate."  Omitting  the  adjec- 
tives I  may  say  that  I  have  a  "  right "  to  an  "  estate,"  which 
implies  that  I  have  not  the  estate,  but  only  a  right  to  get  it.  An 
'^  equitable  right "  then  means  a  right  to  get  an  estate,  enforce* 
able  in  equity  merely ;  while  an  "  equitable  estate  "  is  something- 
al ready  in  possession,  although  formerly  recognized  only  by 
the  court  of  chancery.  For  example,  a  mortgagee  was  induced 
by  fraud  to  release  his  mortgage;  the  mortgagor  afterwards, 
made  equitable  mortgages  of  the  estate,  and  the  first  mort- 
gagee upon  discovery  of  the  fraud  claimed  priority  over  the 
subsequent  incumbrancers.  In  this  case  the  first  mortgagee^ 
haid  an  equitable  right,  as  against  the  mortgagor,  to  set  aside 
the  release,  but,  having  no  equi  table  estate  or  interest,  he  was- 
postponed  to  the  other  mortgagees.^ 

Estoppel  an  Equitable  Eight —  There  are  many  reasons  which 
support  the  assertion  that  an  estoppel-asserter  has,  at  the  leasts 
an  equity  or  equitable  right. 

1.  Perusal  of  a  subsequent  chapter  ^  will  show  that  that  which 
is  in  reality  estoppel  has  heretofore  been  well  hidden  under 
the  term  "  the  equities."  Not  only  can  there  be  no  objection 
to  saying  that  a  purchaser  (claiming  an  estoppel)  has  ^^  an 
equity"  against  an  owner  who  stands  by  and  allows  his  prop- 
erty to  be  sold  by  a  third  party,  but  the  term  has  much  pro- 
priety. It  is  a  loose  term,  no  doubt;  but  what  we  mean  is  that 
estoppel  is  sufficiently  of  the  nature  of  "an  equity"  to  be  so- 
classed  when  considering  b»  question  of  priorities.  In  other 
words,  if  one  were  formulating  a  law  of  priorities,  he  would 
not  distinguish  between  a  right  by  estoppel  and  other  rights 
known  as  "equities,"  and  say  that  while  "an  equity"  under 
certain  circumstances  might  give  priority,  yet  that  a  right  b}'' 
estoppel  was  not  sufficiently  of  "  an  equity  "  to  have  that 
effect. 

2.  The  words  "an  equity"  are  frequently  used  to  express^ 
right  to  an  estoppel.  For  example,  in  the  House  of  Lords- 
3  is  the  following: 

>  raise  an  equity  in  such  a  case  there  most  be  a  misrepresentatioi* 
ting  facts,  and  not  mere  intention."  3 

y.  Burmester  (1864),  4  D.,  J.        2Ch.  XVIIL 

•  10  a  L.  C.  90.  8  Jorden  v.  Money  (1834),  5  R  L.  C^ 
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Xote  now  the  very  close  parallel  between  contract  and  es- 
toppel In  contract,  equity  regards  the  estate  as  "  transferred 
by  that  contract."  In  estoppel,  the  representation  is  treated 
as  if  it  were  true  —  that  is,  as  if  the  estate  had  been  trans- 
ferred. In  both  cases  the  doctrines  are  peculiar  to  courts  of 
equity.  In  contract,  the  estate  passes  —  sub  modo  no  doubt» 
and  only  as  between  the  parties.  In  estoppel,  the  same  thing 
mav  be  said.  In  contract,  a  conveyance  in  accordance  with  its 
terras  may  be  enforced.  In  estoppel,  the  by-stander  shall  be 
compelled  to  make  the  misrepresentation  good  —  that  is,  to  ex- 
ecute a  conveyance.  In  neither  is  there  an  actual  transfer.  In 
both  a  transfer  will  be«  directed.  In  view  of  all  this,  is  it  pos- 
sible to  say  that  contract  will  give  rise  to  "  an  equity,''  but 
that  estoppel  will  not?  or  that  the  rights  acquired  by  estoppel 
are  less  complete  than  those  acquired  by  contract? 

If  there  is  to  be  a  distinction  between  contract  and  estoppel 
in  this  respect,  the  results  should  be  reversed.  In  contract, 
there  is  no  pretense  that  the  estate  has  passed  —  there  is  a  mere 
agreement  to  pass  it;  and  it  is  the  court,  and  not  the  parties, 
that  proclaims  that  it  has  already  passed.  In  estoppel,  on  the 
other  hand,  the  parties  to  the  transaction  intend  and  stipulate 
for  the  passing  of  the  estate  —  the  purchaser  believes  that  the 
transaction  is  completed  and  closed,  that  he  has  in  fact  and  in 
reality  got  the  estate;  and  the  by-stander  is  to  be  ^Hreated  as 
if  the  representation  were  true."  There  is,  therefore,  in  estop- 
pel stronger  reason  than  there  is  in  contract  why  the  court 
should  declare  the  existence  of  an  equity  to  the  thing  pur- 
chased. 

The  Question  Ansioered. —  We  may  take  it,  then,  that  the 
eflfect  of  an  estoppel  is  to  give  the  estoppel-asserter  "an 
equity,"  and  further,  that  it  passes  the  estate,  but  suh  modo 
only  and  merely  between  the  parties.  And  r/e  are  now  in  a 
position  to  make  reply  to  our  question:  "An  owner  stands  by 
while  I  purchase  his  property;  he  has  the  title  yet  (I  have  not 
got  it);  but  he  is  estopped  as  against  me  from  setting  it  up; 
the  true  owner  sells  to  another;  is  thik  second  purchaser 
*  bound  by  the  estoppel  ? ' " 

We  reply  that  the  data  are  insufficient  and  that  the  question 
is  erroneous.  For  explanation  we  add:  The  first  purchaser 
has  an  equity  against  the  vendor  capable  of  enforcement  against 
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and  that  something  may  be  said  in  depreciation  of  the  mort^ 
gagee's  merits,  for  he  made  no  inquiry  as  to  the  title.  How^ 
then,  are  the  rival  claims  of  the  mortgagee  and  banker  to  b& 
settled  ? 

Observe  that  the  mortgagee  (the  first  in  time)  has  an  equity 
merely  as  against  the  true  owner  (he  has  no  estate,  for  he  claims^ 
through  one  who  had  none);  and  that  the  banker  has  an  equi- 
table estate.  We  say  then  that  the  banker  has  the  estate  in 
dispute;  and  (following  our  method)  we  ask,  Is  there  any  rea- 
son for  taking  it  from  him  ?  And  none  can  be  assigned,  for  his 
merits  are  at  least  equal  to  those  of  the  mortgagee  (probably 
superior,  for  the  mortgagee  took  no  precaution  and  made  no 
inquiry  as  to  title)  —  he  is  a  purchaser  of  an  estate  for  value 
without  notice  of  an  equity.  He  is  therefore  entitled  to  pri- 
ority. 

This  seems  to  be  simple  enough.  But  when  the  word  "es- 
toppel" instead  of  "an  equity"  is  used,  and  when  the  other 
question  is  put :  Whether  the  second  purchaser  or  the  estate  is 
"bound  by  the  estoppel?"  confusion  ensues.  For  example,  in 
the  case  in  hand  we  have  the  following  in  the  judgment  of 
Bacon,  V.  C. : 

"It  cannot  be  said  that  because  a  man  commits  a  misdemeanor  with  re- 
lation to  a  certain  estate  that  the  estate  is  thereby  forever  bound.  No  case 
has  been  quoted  that  goes  anything  like  that  length.  The  equitable  right 
and  the  equitable  estate  are  distinguished  in  some  of  the  oases  which  have 
been  mentioned.  Stanhope  v  Earl  Verney  (2  Eden,  81X  an  old  case,  but  a 
case  decided  by  one  of  the  most  eminent  judges  that  this  jurisdiction  has 
possessed  (Lord  ChanceUor  Northington,  in  June,  1761),  clearly  makes  a  dis^ 
tinction  between  an  equitable  right,  a  personal  obligation,  and  ci  right  which 
attaches  itself  to  the  land,  or  to  the  substance  of  the  thing  which  is  the 
subject  of  the  contract  or  transaction.  I  have  heard  no  such  case  men- 
tioned." 

"Admitting,  as  I  have  no  reason  to  doubt,  that  Dimsdale  was  a  male- 
factor, and  that  he  had  committed  a  gross  fraud  and  made  use  of  Tait  as 
an  instrument,  and  that  he  had  imposed  upon  the  plaintiff  and  upon  Phil- 
lips, what  of  that?  How  does  that  touch  the  estate  f  It  would  be  misoon- 
duct  for  which  he  could  be  punished,  and  a  wrong  which  could  be  redressed 
against  him  personally:  but  I  am  at  a  loss  to  see  now  it  touches  the  estate. 
This  brings  it  close  to  the  doctrine  of  estoppel  which  has  been  argued  at 
such  length  and  with  great  ability." 

"There  are  many  observations  in  the  cases  that  have  been  citcKl  to  me, 
some  of  them  little  better  than  commonplaces,  others  highly  interesting^ 
most  of  them  curious  and  entitled  to  great  attention:  but/^at>6  never 
lieard  that,  because  a  man  commits  a  personal  wrong,  that  he  Vverefore  de- 
prh'es  himself  of  all  right  of  dealing  with  property  which  is  his  in  favor  of 
a  subsequent  purchaser.  Now  that  is  the  wnole  case  before  me.*  •  •  • 
It  cannot  be  said  that  there  is  a  representation  which  so  deprives  the  owner 
of  the  equity  of  redemption,  that  is  all  that  Dimsdale  had,  as  he  cannot 
afterwards  deal  with  that  for  value  to  a  person  who  pays  him  or  lends  him 
money  on  the  security  of  tY."i 

iKeate  v.  Phillips  (1881),  18  Ch.  D.  578;  60  L.  J.  Ch.  669L 
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ity,  we  would  say  that  the  case  was  simple  —  the  first  in  time- 
has  of  course  priority.  Introducing  estoppel,  we  have  to  say 
that  the  depositor  of  the  deeds  was  estopped  in  favor  of  the 
first  purchaser,  and  (in  opposition  to  other  dictdl  that  ^  those- 
claiming  under  hint"  are  likewise  estopped. 

Comparing  the  two  cases,  then,  we  see  that  it  is  impossible 
to  affirm,  generally,  that  estoppel  does  or  does  not  deprive  th& 
estoppel-denier  of  "  the  right  of  dealing  with  the  property ; "  or 
that  ^'  those  claiming  under  him "  are  bound  by  his  estoppel. 
Everything  depends  upon  (1)  whether  the  competitors  are  equal 
in  position  with  reference  to  the  estate,  and  (2)  whether  the 
second  purchaser  gave  value  or  had  notice.  In  fact  it  becomes 
apparent  that  under  the  word  "estoppel"  we  are  concealing 
"  an  equity ; "  and  that  when  we  use  that  term,  and  apply  the^ 
ordinary  principles,  all  difficulty  disappears. 

An  Equity  or  an  Equitable  Estate. —  For  the  sake  of  clear- 
ness in  the  preceding  exposition,  estoppel  has  been  treated  as- 
equivalent  to  "an  equity,"  merely;  but  there  is  much  to  be 
said  in  favor  of  the  view  that  estoppel  by  misrepresentation 
may  frequently  pass  an  estate.  The  point  is  somewhat  outsid& 
the  scope  of  the  present  work  and  can  be  touched  upon  but 
slightly.  The  main  objection  to  such  view  is  that  some  sort 
of  conveyance  is  essentially  necessary  for  the  transfer  of  land. 
But  there  are  several  answers  to  that: 

1.  Estoppel  by  deed  is  usually  thought  to  pass  an  estate,  al- 
though the  very  point  is  that  the  deed  itself  does  not  convey  it.^ 
"  Inurement "  is  the  word  which  seems  to  help  us  over  the  diffi- 
culty—  the  title  will  inure 

**by  direct  operation  of  law  with  the  same  effect  to  aU  intents  and  par- 
poses  as  if  such  estate  had  originaUy  passed  by  the  deed."* 

2.  In  Smith's  Leading  Cases  it  is  strongly  maintained  that 
covenants  in  a  deed  run  with  the  land,  although  the  title  passes 
not  by  the  deed  but  by  estoppel.' 

1  "Estoppels  which  run  with  the  Am.  &  Eng.  Ency.  (2d  ed.),  voL  11,. 

land,  dr  work  thereon,  are  no  mere  p.  418,   n.   1;   Boalton  ▼.  Hamilton 

conclusions:   they  pass  estates  and  (1804),  15  U.  C.  C.  P.  125.    There  i» 

constitute  title ;  they  are  muniments  legislation  in  some  of  the  states  upon 

of  title,  assuring  it  to  the  purchaser.'*  the  subject    See  Am.  &  Eng.  Enoy. 

Favil  V.  Roberts  (1855),  50  N.  Y.  222.  (2d  ed.),  voL  11,  p.  419. 

2Rawle   on    Covenants  for  Title        'See  notes  to  Spencer's  Case  (10tl> 

th  ed.),  g  248  (citing  a  cloud  of  ed.),  vol.  1,  pi  52.     And  see  Trust  &. 

ses) ;  Kerr  on  Real  Property,  §  2375 ;  Loan  Ca  v.  Ruttan  (1877),  1  a  C  Can^ 

upin  on  Marketable  Titles,  g  213;  584. 
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passes;  instead  of  one  by  which  to  ascertain  the  rights  of  the 
parties. 

Probably  upon  close  investigation  it  will  be  found  that  the 
•diflFerence  between  estoppel  by  misrepresentation  and  estoppel 
by  deed  is  to  be  found  merely  in  the  fact  that  in  the  latter  the 
subsequent  purchasers  have  more  frequently  notice  of  the  es- 
toppel than  in  the  former;  and  it  has  become  usual,  therefore, 
to  say  in  the  one  case  that  the  purchasers  are  bound,  and  in 
the  other  that  they  are  not. 

It  may  be  found  too  that  in  some  cases  "  an  equity  "  may 
arise  by  estoppel  and  sometimes  "  an  equitable  estate."  And  it 
is  hardly  necessary  to  add  that  where  estoppel  has  the  effect 
of  passing  an  estate,  the  same  rules  will  apply  to  contracts  for 
priority  as  in  other  cases  in  which  estates  are  by  other  means 
transferred. 

Effect  Under  the  Factors  and  Sale  of  Goods  Acts, —  These 
statutes  do  not  proceed  upon  any  of  the  lines  which  have  been 
discussed.  They  provide  that  under  certain  circumstances  of 
ostensible  ownership  and  ostensible  agency  an  unauthorized 
•disposition  of  goods  is  to  have  the  same  effect  '^as  if  such  per- 
son were  the  owner  of  the  goods,"  or  "  as  if  he  were  expressly 
authorized  by  the  owner  of  the  goods  to  make  the  same."  *  The 
effect  of  these  provisions  is  not  only  to  estop  the  true  owner 
from  setting  up  his  title  as  against  an  innocent  purchaser,  but 
to  pass  the  legal  title  to  the  purchaser.  In  such  cases  a  subse- 
quent purchaser  from  the  true  owner,  even  if  he  had  no  notice 
of  the  prior  disposition,  would  have  no  claim  to  the  goods;  for 
he  has  not,  as  in  cases  outside  the  statute,  the  legal  or  in  fact 
any  title  to  them. 

II.  Does  Estoppel  Bind  Creditoes  of  the  Estoppbl-denieb  ? 

The  solution  above  offered  cannot,  unfortunately,  be  said  to 
be  quite  in  harmony  with  the  eases  with  which  we  have  now 
to  deal  involving  the  following  question:  Suppose  that  the 
owner  has  become  estopped  (by  standing  by  while  his  property 
is  sold  by  another)  from  setting  up  his  title  as  against  the  pur- 

1  Factors  Act,  52  &  53  Vic  (Imp.).    57  Vio.  (Imp.),  eh.  71.  §  25  (1);  59  Vic 
oh.  45.  g^  2  (1),  7,  8;  Rev.  St  Ont,  ch.    (Man.),  eh.  25,  §  24  (1). 
150,  g§  5, 11;  Sale  of  Goods  Act,  56  & 
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to  claim  through,  and  under,  the  execution  debtor,  so  as  to  be  In  privity 
with  him,  he  might  be  estopped.  But  I  do  not  think  that  he  can  be  said 
so  to  claim;  he  claims  through,  and  b^,  the  law.  as  against  the  execution 
debtor,  and  not  through,  and  under,  him."  ^ 

Solutioa  of  the  question  in  hand,  by  a  discussion  of  the  ex- 
istence of  privity,  does  not  appear  to  promise  great  success. 

The  Cases. —  Distinguishing  among  the  authorities  which 
proceed  largely  upon  that  line,  we  find  that  in  England  it  is 
thought  that  there  is  no  privity  and  no  estoppel.  In  the  former 
of  the  cases  cited  in  the  notes,'  Martin,  B.,  said: 

'*  No  authoritj  has  been  cited  to  show  that  a  judgment  creditor  is  party, 
or  privy,  to  the  act  of  the  judgment  debtor." 

The  latter  of  the  cases  was  one  in  which  a  bailee,  being  es- 
topped to  deny  the  title  of  his  bailor,  was  held  not  to  be  upon 
that  account  estopped  as  against  an  execution  creditor  of  the 
bailor.    Lord  Esher  said: 

**But  even  then  tl^ere  would  be  merely  an  estoppel  between  those  par* 
ties,  and  such  an  estoppel  would  give  the  claimant  no  real  title  to,  or  in- 
terest in,  the  goods.  Such  an  estoppel  merely  prevents  the  party  who  is- 
estopped  from  saying,  as  against  some  other  party,  that  the  goods  do  not 
belong  to  such  other  party,  though  in  fact  they  do  belong  to  him;  and  it 
clearly  takes  effect  as  between  parties  and  priviea" 

So  also  in  Nebraska'  the  owner  of  a  business,  by  represent- 
ing that  it  belonged  to,)iis  wife,  induced  persons  to  sell  goods 
to  the  wife  and  to  take  ^  mortgage  as  security.  Other  persons 
(having  no  knowledge  of  the  misrepresentation)  sold  goods  to 
the  husband,  and  afterwards  issued  attachments  against  him. 
Held^  that  the  attaching  creditors  were  not  bound  by  the  es- 
toppel, and  consequently  took  priority  over  the  mortgage. 

And  in  New  York*  an  owner  stood  by  while  another  mort- 
gaged his  estate;  afterwards  the  owner's  interest  was  sold 
under  execution  against  him;  and  the  purchaser  under  execu- 
tion was  held  to  be  entitled.     O'Brien,  J.,  said : 

"The  rule  that  estoppel  binds  parties  and  their  privies  in  estate  and 
blood  applies  only  when  subsequent  parties  represent  the  rights  and  es- 
tate of  tlie  party  who  created  the  estoppel,  and  nothing  more.  It  does  not 
apply  to  a  party  who,  in  the  process  of  transferring  real  estate,  has  ac- 
quired a  better  title  than  his  predecessor  had." 

With  respect,  it  may  be  said  that  this  is  reverting  to  the 
hoe-and-shovel  process.  For  the  question  is  whether  the  sher- 
iff's purchaser  did  acquire  "a  better  title  than  his  predecessor 

iPer  Lord  Esher,  Richards  v.  Jen-    v.  Jenkins  (1886),  18  Q.  R  D.  451;  50 
kins  (1886).  18  Q.  R  D.  456;  56  L.  J.    K  J.  Q.  R  29a 
Q.  B.  293.  '  Oberfelder  v.  Kavanagh  (1890).  29 

2  Richards  v.  Johnston  (18.*)9),  4  H.    Neb.  427;  45  N.  W.  R.  47L 
&  N.  064;  28  L.  J.  Ex.  322;  Richards        *Lyon  v.  Morgan  (1894),  148  N.  Y. 

609;  38  N.  £.  R.  961. 
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Oround  of  Error, —  To  the  present  writer  it  has  always  ap- 
peared that  much  of  the  error  encountered  in  the  development 
of  the  law  is  attributable  to  an  excess  of  deductive  reasoning. 
That  method  is  right  enough,  provided  that  by  induction  your 
'  major  premise  has  been  made  perfectly  secure.  The  certainties 
of  3'esterday,  however,  are  the  dubieties  of  to-day ;  and  it  be- 
hooves the  lawyer  (perhaps  of  all  others),  by  frequent  scrutiny, 
to  keep  himself  free  from  formulas  that  have  ceased  to  be 
true. 

Had  we  never  beard  that  estoppels  bind  parties  and  privies, 
there  would,  one  would  think,  be  little  doubt  that  a  sheriflTs 
purchaser  could  occupy  no  better  position  than  that  of  the  ex- 
ecution debtor.  But  the  old  rule,  formulated  for  totally  dif- 
ferent lines  of  cases,  is  appealed  to  as  though  it  were  a  statute, 
and  other  principles  are  overridden  that  it  may  have  full  sway. 
The  result,  as  one  may  imagine,  has  been  unsatisfactory. 

Trvs  Position. —  The  position  is  this:  The  owner  who  stands 
by  continues  (after  his  estoppel)  to  have  the  legal  title  in  the 
property ;  but  he  has  no  equitable  interest  in  it,  or  at  all  events 
no  equitable  right  to  it;  upon  the  contrary,  as  between  him 
and  the  other  party,  he  can  claim  neither  property  nor  pos- 
session. Subsequently,  all  his  interest  in  the  chattel  is  sold  by 
the  sheriff;  and  now  it  is  said  that  the  sherifiTs  purchaser  has 
acquired  not  only  the  legal  title  which  the  debtor  had,  but 
also  the  beneiicial,  which  he  bad  not. 

It  is  trite  law  that  the  sheriff  can  sell  nothing  but  that  which 
the  debtor  has.  But  it  is  argued  that  the  debtor  had,  as  a 
matter  of  fact,  both  the  legal  and  the  beneficial  title;  and  was 
merely  under  a  disability,  personal  to  himself,  to  set  it  up  — 
that,  by  virtue  of  an  estoppel  as  against  him,  he  was  precluded 
from  asserting  his  rights.    Translate,  however,  "estoppel  as 

See  Richards  v.  Johnston  (1859),  4  debtor's  estate  upon  the  ground  that 

H.  &  N.  663;  28  L.  J.  Ex.  822.    Sup-  there  was  in  fact  no  agency,  and 

pose  that  a  defendant  is  sued  upon  that  by  the   estoppel  they,  at  all 

a  contract  entered  into  upon  his  be-  events,  were  not  bound.  Such  cases 

lialf  by  one  who  had  no  authority  are  entirely  distinct  from  those  with 

to  make  it,  but  who  was  held  out  by  which  we  have  been  dealing,  viz., 

the  defendant  as  having  such  au-  those  which  involve  ownership  of 

thority.  The  defendant  is  now  liable  property.    See  also  Allan  v.  McTav- 

by  estoppel.    But  it  could  hardly  be  ish  (1883),  8  Ont  A  pp.  440;  Young  v. 

contended  that  his  other  creditors  Ward  (1896),  24  Ont.  App.  147. 
could  exclude  the  plaintiff  from  the 
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they  traded?  If  the  joint  creditors  are  entitled  to  say  that  they 
acted  upon  a  representation  of  partnership  and  that  the  assets 
are  therefore  joint,  why  may  not  the  separate  creditor  say 
that  he  acted  upon  the  contrary  representation  and  that  there- 
fore the  assets  are  separate  ?  The  doctrine  of  "  reputed  owner- 
ship "  would  go  far  to  settle  the  difficulty  in  cases  of  bankruptcy. 
The  question  then  would  be  one  of  general  repute,  and  would 
bind  everybody.  But  Lord  Cranworth  distinctly  said  that "  the 
question  of  reputed  ownership  has  nothing  to  do  with  the  case." 
In  a  subsequent  instance  of  somewhat  similar  character, 
Ex  parte  Hayman}^  a  business  which  really  belonged  to  a  father 
was  so  carried  on  that  nine  creditors  out  of  eighty-two  ^^  de- 
posed that  they  had  •  .  .  always  treated  the  son  •  •  . 
as  being  in  partnership  with  the  father."  A  separate  creditor 
of  the  father  desired  to  prove  against  the  assets  of  the  business 
as  being  the  separate  estate  of  the  father,  but  he  was  nnsuccess- 
ful.  Bagallay,  L.  J.,  rested  his  judgment  upon  the  principle  of 
Re  Rowland  <&  Crankshaw.  James,  L.  J.,  also  approved  of 
that  case,  but  said  that  the  principle  of  reputed  ownership 
seemed  to  underlie  it.'  Thesiger,  L.  J.,  alone  met  the  real 
question  when  he  said: 

f*  If  the  consequence  that  the  stock-in-trade  is  to  be  held  to  be  Joint  prop- 
erty, where  there  is  an  ostensible  partnership,  is  merely  an  offshoot  of  the 
doctrine  of  reputed  ownership,  then  I  can  well  understand  thaX,  in  such  a 
case,  the  rights  of  the  separate  creditors  should  be  debarred,  and  that  they 
should  not  be  entitled  to  prove  in  competition  with  the  joint  creditors. 
But  if  this  result  is  supposed  to  flow  from  the  dootriqe  of  ostensible  part- 
nership per  S6,  then  I  must  say,  for  myself,  that  I  cannot  see  why,  in  such 
a  case,  the  rights  of  the  separate  creditors  should  be  any  less  than  the  joint 
creditors.  The  law  relating  to  ostensible  partnership  is  founded  on  the 
doctrine  of  estoppel;  and  although  the  doctrine  of  estoppel  might  be  per- 
fectly good  as  between  those  who  contract  with  the  joint  creditors  them- 
selves, I  do  not  see  why,  in  the  event  of  bankruptcy,  that  estoppel  should 
applv  to  the  separate  creditors,  whose  rights  before  bankruptcy  stand  very 
much  in  the  same  position  as  those  of  the  joint  creditors.  On  the  one  hand 
you  have  a  joint  creditor  who  had,  before  the  bankruptcy,  a  right  of  action 
against  his  particular  debtor;  and  a  right,  upon  obtaining  judgment  in  that 
action,  to  seize  the  property  which  was  in  fact  separate  estate.  On  the 
other  hand  you  have  joint  creditors  who  are  entitled  to  sue  the  two  part- 
ners on  the  ground  of  the  ostensible  partnership,  and  who,  in  the  event  of 
their  obtaining  a  judgment,  would  be  entitled  to  seize  the  same  property 
although  separate  estate.  But  when  the  bankruptcy  arises,  and  there  is  to 
be  an  administration  of  the  estate,  it  would  seem  to  be  just  that  the  sepa- 
rate creditors  should  have  a  right  against  the  estate  which  was*  in  fact 
separate  estate,  and  the  joint  creditors  should  have  a  right  against  the 
estate  which  was  held  out  to  them  as  joint  estate." 

This  would  no  doubt  be  just,  but  it  is  unobtainable.     For 
*  there  is  but  one  estate;  and  if  the  separate  creditors  are  to 

1(1878)  8  Ch.  D.  25;  47  L.  J.  Bk.  54.       m  will  be  remembered,  however. 

that  Lord  Cranworth  said  otherwise. 
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rule.  The  act  declares  ^  that  all  goods  '^  in  the  possession,  order 
or  disposition  of  the  bankrapt  in  his  trade,  or  business,  by  th& 
consent  and  permission  of  the  true  owner,  under  such  circum* 
stances  that  he  is  the  reputed  owner  thereof,"  shall  form  part 
of  ^^  the  property  of  the  bankrupt,  divisible  amongst  bis  cred- 
itors." This  law  proceeds  upon  a  rough  application  of  the 
principles  of  estoppel.  The  true  owner  of  the  goods  has  al* 
lowed  the  bankrupt  to  represent  himself  as  the  owner  of  the 
goods;  upon  the  faith  of  this  apparent  ownership,  credit  has 
been  given ;  and  the  true  owner  having  assisted  in  the  misrep* 
resentation  is  estopped.'  Upon  the  principles  of  estoppel,  then,, 
the  true  owner  ought  to  be  estopped.*  But  if  estoppels  bind 
only  parties  and  privies,  and  if  creditors  are  not  in  privity 
with  their  debtor,  then  any  creditors  of  the  true  owner  ought 
not  to  be  estopped.  The  effect  of  the  statute,  nevertheless,  is 
to  estop  such  creditors  equally  with  their  debtor — the  true- 
owner.  Here  then  is  a  most  important  inroad  upon  the  doc- 
trine that  estoppels  bind  only  parties  and  privies;  or  else  upon, 
the  holding  that  creditors  are  not  in  privity  with  their  debtors ;. 
and  will  be  some  help,  it  is  hoped,  to  the  reconsideration  of  the 
decisions  which  enable  a  sheriff's  purchaser  to  take  property 
as  to  which  the  execution  debtor  had  not  a  shade  of  equitable 
title  that  he  himself  could  enforce. 

In  the  absence  of  legislation  it  has  been  held  in  Massachu- 
setts^ that 

*'au  assignment  under  the  insolvent  laws  does  not  vest  in  the  assignees- 
property  which  has  been  put  into  the  hands  of  the  debtor  for  the  fraud- 
ulent purpose  of  giving  him  a  false  credit^  although  some  of  the  oreditors^ 
may  have  been  defrauded  thereby; " 

1 46  &  47  Vic  (Imp.),  ch.  52,  §  44  (3).  toppel,  strictly,  there  must  be  action 

2  See  Robson  on  Bankruptcy  (7th  by  the  estoppel-asserter  upon    the 

ed.),  513.  In  Ex  parte  Hay  man  (1878),  faith   of  the   apparent  ownership.. 

8  Ch.  D.  23,  47  L.  J.  Bk.  54,  James,  There  could  be  no  estoppel  without 

L.  J.,  said :  "The  doctrine  of  reputed  such  action  but  for  the  statute. 

ownership  is  only  an  application  of  'Ex  parte  Ford  (1876),  1  Ch.  D.  531 ;. 

the  common  principle  that  people  45  L.  J.  Bk.  96.    The  case  shows  that 

must  make  good  their  representa-  the  determining  factor,  here  as  else- 

tiona"    In  the  text  it  is  said  that  the  where,  is  whether  the  true  owner 

statement  "  proceeds  upon  a  rough  had  notice  of  what  was  being  done» 

application  of  the  principles  of  es-  And  see  Re  Clark  (1894),  2  Q.  B.  893; 

toppel."    It  is  not  always  true  that  63  L.  J.  Q.  E  806. 

credit  has  been  given  upon  the  faith  *  Audenried  v.  Betteley  (1862),  87 

if  the  apparent  ownership.    For  es-  Mass.  382. 
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purchases  the  goods  and  sues  the  warehouseman  in  trover  for 
refusal  to  deliver.  .  X.'s  case  depends  upon  the  warehouseman 
being  estopped  from  denying  the  representation  of  ownership 
•contained  in  the  certificate.  Is  he  any  the  less  a  creditor  be- 
cause of  the  nature  of  his  case? 

Again,  suppose  that  an  agent  is  permitted  to  represent  him- 
self as  having  certain  authority,  which  in  reality  he  has  not ; 
the  principal,  being  sued  upon  the  contract  of  the  agent,  denies 
the  agency,  but  is  held  to  be  estopped  by  his  conduct;  is  the 
plaintiff  any  the  less  a  creditor  because  of  the  character  of  the 
arguments  which  lead  up  to  his  judgment?* 

And  so  in  the  case  of  a  company :  It  has  not  issued  debent- 
ures, but  it  has  done  that  which,  so  far  as  it  is  concerned,  is 
the  exact  equivalent  —  debentures  have  been  issued  under  such 
•circumstances  that  the  company  cannot  deny  that  it  has  issued 
them.  This  clearly  appears  when  we  consider  that  if  the  com- 
pany were  sued  upon  the  debentures  judgment  would  certainly 
be  given  against  it,  and  the  decision  would  be  that  it  had  issued 
them.  The  argument  of  the  other  debenture  holders  would  be 
that  by  their  agreement  with  the  company  their  debentures  were 
to  rank  with  all  other  debentures  which  the  company  might 
issue,  and  that  in  very  truth  the  company  did  not  issue  any 
others.  But  is  not  that  a  question  between  the  company 
and  these  other  claimants;  and  if  as  a  matter  not  of  consent, 
or  of  arrangement,  or  of  compromise,  but  of  strict  law,  as  evi- 
denced by  the  judgment  of  the  court,  the  company  did  issue 
them,  can  a  third  party  say  that  it  did  not? 

Suppose  that  some  prerequisite  of  internal  arrangement  of 
the  company  had  been  omitted  in  making  the  issue,  but  that 
the  purchaser  was  unaware  of  the  omission  and  gave  full  value 
for  the  debentures;  could  other  debenture  holders  insist  that 
the  debentures  were  not  really  issued?*  Strictly,  of  course, 
they  were  not,  but  under  the  cases  •  the  company  could  not  set 
up  the  omission.    In  both  of  these  cases  the  company  is  liable 

1  See  Heane  v.  Rogers  (1829),  9  B.  &  Robinson  ▼.  Montgomery  (1896)»  3 
C.  577;  7  L.  J.  K  B.  283,  and  other  Ch.  841,  849,  850;  65  L,  J.  Ch.  915: 
•cases  cited  antCf  p.  212,  note.  Re  South  Essex  (1870),  Lb  R  11  £q* 

2  It  was  thought  that,  the  company  157;  40  L.  J.  Ch.  158, 

being  estopped,  its  creditors  were  'Of  which  Royal  ▼.  Turquand 
also  estopped  in  Sioux  City  v.  Trust  (1856),  6  EL  &  R  827;  25  L.  J.  Q.  BL 
€a  (1897),  82  Fed.  R  124.    And  see    817,  is  the  leading  example. 
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The  second  ground  of  decision  is  probably  nnassailable.  The 
creditors  might  possibly  have  followed  the  goods  into  the 
hands  of  the  bank's  purchaser,  but  the  bank  itself  could  only 
be  liable  for  conversion,  and  at  that  time  (the  time  of  its  sale 
of  the  goods)  the  creditors  had  no  judgment,  and  so  no  locn^ 
standi  for  complaint. 

To  the  first  part  of  the  decision  it  may  well  be  replied  that 
nothing  which  the  friend  did  could  affect  the  situation.  He 
had  given  the  receipt,  which  (save  by  estoppel)  amounted  to 
nothing.  Afterwards  taking  possession  of  the  goods  and  hand- 
ing them  over  could  add  nothing  more. 

The  case  thus  illustrates  an  inclination  to  uphold  a  title 
against  the  creditors  of  the  owner  which  is  good  against  the 
owner  himself;  and  a  disinclination  to  permit  creditors  to  oo 
cupy  a  better  position  than  their  debtor.  But  the  supporting* 
principle  is  overlooked ;  the  principle,  namely,  that  would  treat 
estoppel  as  an  equity,  and  so  relegate  the  case  to  the  ordinary- 
rule  that  a  creditor  can  take  nothing  but  that  to  which  his 
debtor  is  in  equity,  as  well  as  at  law,  entitled. 

And  the  decision  suggests  this  further:  Whether,  in  many 
of  such  cases,  it  could  not  fairly  be  held  that  the  title  really 
passed.  The  owner  intended  that  the  goods  should  be  pledged 
to  the  bank;  the  bank  intended  the  same  thing;  the  owner  in- 
dorsed and  handed  to  the  bank  a  document  which  the  owner 
represented  and  the  bank  believed  to  have  that  effect;  is  there 
not  here,  in  reality,  a  pledge  of  the  goods?  In  a  somewhat 
similar  case  Martin,  B., 

"  would  have  been  better  pleased  if  the  jury  had  found  that  there  bad 
been  in  reality  a  passage  of  the  title."  ^ 

III.  Does  Estoppel  Bind  in  Favor  of  an  Assignek  of  the 

ESTOPPEI^ASSERTER  ? 

So  far  we  have  been  considering  the  right  of  the  estoppel- 
asserter  to  urge  the  estoppel,  not  only  against  the  estoppel- 
denier,  but  against  his  assigns  and  other  persons.  We  have 
now  to  deal  with  the  converse  case,  namely,  the  right  of  an 
assignee  of  the  estoppel-asserter  as  against  the  estoppel-denier* 

For  example,  the  true  owner  stands  by  while  I  purchase  his 

1  Richards  v.  Johnston  (1859),  4  H.  too  Pickard  v.  Sears  (1897),  6  A.  &  El 
&  N.  665;  28  U  J.  Ex.  82a    Consider    469. 


CHAPTER  XYL 

DECEIT  AND  ESTOPPEL, 

Misrepresentation  may,  with  regard  to  its  civil  punishment^ 
be  considered  as  (1)  giving  rise  to  an  action  of  deceit;  (2)  as 
giving  rise  to  a  bill  in  equity  for  restitution;  and  (3)  as  giving 
rise  to  an  estoppel. 

1.  Actions  of  Deceit — Ever  since  Paaley  v.  Freeman^  courts 
of  law  have  been  familiar  with  actions  of  deceit  based  upon 
misrepresentation ;  for  example,  a  misrepresentation  as  to  the 
financial  ability  of  a  third  person,  whereby  the  plaintiff  is  in-- 
duced  to  give  credit,  and  thus  suffers  damage. 
•  2.  Restitution, —  Courts  of  equity  always  exercised  jurisdic- 
tion in  cases  of  fraud.  And  two  years  after  Pasley  v.  Free- 
man (above  referred  to)  had  been  decided,  it  was  said  that  that 
case,  ^^  and  all  others  of  that  class,  were  more  fit  for  a  court  of 
equity  than  a  court  of  law.*' 

Pasley  v.  Freeman  was,  nevertheless,  a  case  in  which  tho 
remedy  seemed  to  be  peculiarly  in  damages:  "You  misrepre- 
sented the  financial  ability  of  ray  debtor;  on  the  faith  of  your 
misrepresentation  I  gave  him  credit;  pay  me  the  damages 
which  I  have  sustained."  Courts  of  equity  were  not  accus- 
tomed to  award  "  damages,"  The  word  implied  legal,  rather 
than  equitable,  jurisdiction.  But  the  word  could  be  changed 
and  the  reality  veiled;  so,  instead  of  "damages,"  the  court  of 
equity  decreed  "restitution;"  and"breachof  duty  "gave  way  to 
a  sort  of  performance  of  the  representation :  "  Because  of  your 
misrepresentation  I  have  lost  so  much  money;  I  have  an  equity 
(not  an  action)  against  you,  to  make  the  representation  good  — 
not  to  pay  me  damages  for  my  loss,  but,  by  making  the  repre- 
sentation good,  to  keep  me  free  from  damage."    Thus,  referring 

to  Pasley  v.  Freeman^  Lord  Eldon  said :  * 

"It  has  occurred  to  me  that  that  case,  upon  the  principles  of  many  de» 
cisioDs  in  this  court,  might  have  been  maintained  here;  for  it  is  a  very 

1  (1789)  3  T.  R.  51.  (1805),  10  Vea  475,  And  see  Pulsford 

2  Evans  v.  BickneU  (1801).  6  Vea.    v.  Richards  (1853),  17  Beav.  87;  22  L. 
182;  approved  in  Burro wes  v.  Lock    J.  Ch.  550. 
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restittttion,  or,  aided  by  estoppel,  he  may  require  the  trusteo 
to  hand  over  the  fand.  In  the  last  alternative  the  trustee's 
only  possible  defense  is  that  the  fund  has  already  been  charged ; 
and  this  defense  he  is  precluded  from  setting  up  because  of  the 
misrepresentation.^ 

But  Conditions  Diverse. —  There  being,  then,  these  various 
remedies  for  misrepresentation,  one  would  naturally  be  led  to 
think  that  the  conditions  or  requisites  of  the  misrepresentation 
would,  for  the  application  of  each  of  them,  be  identical.  But 
such  is  not,  unfortunately,  the  present  state  of  the  law.  On  the 
contrary,  the  authorities  seem  to  leave  no  room  for  escape  from 
the  embarrassing  conclusion  that  for  deceit  there  must  be,  but 
for  estoppel  there  need  not  be,  mala  fides j  while  for  restitu- 
tion —  well,  we  shall  see. 

1.  Deceit —  According  to  the  leading  case  of  Derry  v.  Peek^ 

"  In  order  to  sustain  an  action  of  deceit  there  must  be  proof  of  fraud, 
and  nothing  short  of  that  wiU  suffice." 

It  has  been  said  that  deceit  will  lie  in  cases  in  which  fraud 
may  be  imputed,  although  it  does  not  actually  exist:  namely, 
in  cases  where  the  party  making  the  representation  was  "  a 
person  within  whose  special  province  it  lay  to  know  a  particu- 
lar fact."  •  But  Derry  v.  Peek  lends  no  countenance  to  that 
view.*    It  does,  indeed,  deal  with  such  cases,  but  only  to  put 

^  Burrowes  v.  Lock  (1805),  10  Ves.  In  the  United  States  some  of  the 

470.  cases  exact  the   presence   of   real 

2(1887)  14  App.  Cas.  874;  58  L.  J.  fraud;  in  others,  fraud  of  very  di- 

Ch.  886.  luted    character    suffices;    and    in 

>  See  Bigelow  on  Estoppel  (5th  ed.).  others   it  is   dispensed    with   alto 

610;  Gerner  v.  Mosher  (1899),  78  N.  gather.    A  good  deal  to  the  follow- 

W.  R.  384  (Neb.).  ing  effect  may  be  found:  **  An  action 

4  Nor  do  any  of  the  English  or  Ca-  to  recover  damages  for  deceit  can- 

nadian  Derry  v.  Peek  scholia:  Glasier  not  be  maintained  without  proof  of 

V.  Rolls  (1889),  42  Ch.  D.  486;  58  L.  J.  fraud  as  well  as  injury.    .    .    .     But 

Oh.  825,  820;  Tomkinson  v.  Balkis  while  there  must  be  a  furtive  intent. 

(1891),  2  Q.  K  614;  (1893)  A.  Q  405;  itmay  exist  when  one  asserts  a  thing 

60  L.  J.  Q.  B.  558;  63  id.  134;  Angus  to  be  true  which  he  does  not  know 

V.  Clifford  (1891),  2  Ch.  475:  60  L.  J.  to  be  true,  as  it  is  a  fraud  to  affirm 

Ch.  443;  Low  v.  Bouverie  (1891),  8  positive  knowledge  of  that  which 

Ch.  82;  60  L,  J.  Cli.  594:  Le  Lievre  one  does  not  positively  know.'*   Had- 

V.  Gould  (1893),  1  Q.  B.  491;  62  L.  J.  cock  v.  Osmer  (1897),  153  N.  Y.  608; 

Q.  B.  353;  Onward  v.  Smithson  (1893),  47  N.  E.  R.  928;  Chatham  v,  Moffatt 

1  Ch.  1;  62  L.  J.  Ch.  138;  Garland  v.  (1888),  147  Mass.  403;  18  N.  E.  R,  168. 

Thomi>son  (1885),  9  Ont  876;   Gold  The  following  extract  from  a  judg- 

Medal  v.  Lumbers  (1899),  26  Ont.  App.  ment  in  Florida  of  Carter,  J.  (Wat- 

78.  Bon  V.  Jones,  1899,  25  S.  R.  682),  is 
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"  certain  cases  of  fraud  (that  is,  wilfully  or  recklessly  false  rep- 
resentation of  fact)."  ^  But  the  equity  doctrine  of  constructive 
fraud  enabled  the  court  to  find  guilty  a  man  as  against  whose 
moral  purity  of  action  not  a  word  could  be  said.  And  "  con- 
duct fraudulent  in  the  eye  of  this  court,"  varied  so  frequently 
with  the  eye  which  the  court  happened  for  the  moment  to  be 
employing,'  that  it  is  impossible  to  say  that  for  restitution 
there  must  be  mala  fides^  as  in  deceit;'  or,  as  in  estoppel,  that 
^^  no  fraud  need  have  been  intended." 
3.  Estoppel. —  For  estoppel  it  is  reasonably  clear  that 

"it  is  not  necessary  that  the  partv  making  the  representaiioH  should  know* 
that  it  was  false;  no  fraud  need  have  been  intended."^ 

Compai'ison. —  We  thus  see  that  for  deceit  there  must  be 
fraud;  that  for  estoppel  there  is  no  necessity  for  fraud;  and  that 
for  restitution  there  must  be  fraud,  but  that  it  may  be  fraud 
of  constructive  character  —  fraud  "in  the  eye  of  this  court."* 

Peculiarity  in  Application  of  Hemedies, —  These  anomalies 
in  the  requisites  for  relief  find  some  parallel  in  those  discov- 
ered in  the  application  of  the  various  remedies.  For,  observe 
that,  very  frequently,  the  remedy  by  estoppel  may  not  be  ap- 
plicable to  the  particular  case,  although  estoppel  may  actually 
exist.  That  is  to  say,  although  the  misrepresenter  may  be 
estopped  from  denying  the  truth  of  the  misrepresentation,  yet 
sometimes  such  inhibition  will  not  hurt  him  nor  help  the  other 
party. 

For  example,  suppose  that  a  man  agrees  to  lend  money  upon 
mortgage  of  a  house  in  course  of  erection,  and  to  advance  the 
money,  as  the  building  progresses,  upon  the  architect's  certifi- 
cates of  the  amount  expended;  that  the  architect  is  aware  of 
the  arrangement;  and  that  he,  inadvertently,  issues  false  cer- 
tificates, upon  which  the  mortgagee  advances  so  much  money 
that  he  loses  some  of  it.  Under  these  circumstances  the  archi- 
tect will  not  bo  liable  in  deceit,®  for  there  was  no  fraud  ;^  and 

1  On  Torts,  167.  v.  Money  (1854),  5  H.  I*  C.  212;  23  U 

-  See  the  subject  discussed  in  eh.  J.  Ch.  868.    And  see  ante,  cb.  VIIL 

XVIIL  A  As  to  the  analogous  methods  of 

3  Since  the  Judicature  Acts,  Derry  employing  the  word  fraud,  see  ch. 
V.  Peek,  37  Ch.  D.  541;  14  App.  Cas.  XVIIL 

837;  58  L.  J.  Ch.  864,  is,  no  doubt,  ^Le  Lievre  v.  Gtould  (1893),  I*  R. 

the  governing  authority.    Restitu-  1  Q.  R  491;  62  L.  J.  Q.  R  35a     And 

tion  can  no  longer  be  looked  upon  see  Atkins  v.  Payne  (1899),  190  Pa. 

as  a  distinct  remedy.  St.  5;  43  Atl.  R.  87a 

4  Per  Lord  Cranworth,  in  Jorden  ^The  reason  stated  in  the  judg- 
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which  was  false;  but  may  (sometimes)  succeed  by  alleging  the 
false  to  be  true.  In  the  former  case,  could  you  succeed,  you 
would  have  to  prove  that  the  representation  was  false;  while 
in  the  latter  you  win  by  preventing  the  defendant  from  show- 
ing the  same  thing! 

The  present  tangle  may  well  be  illustrated  by  three  cases: 

Burrowea  v.  Lock  (already  cited).  The  beneficiary  of  a  fund 
wanted  to  borrow  on  it.  The  intending  lender  applied  to  the 
trustee  of  the  fund  for  information  as  to  charges;  and  the 
trustee,  through  forgetfulness,  wrongly  stated  that  there  were 
none.  The  trustee  had  to  make  good  the  loss.  Observe  that, 
under  Derry  v.  Peek^  the  trustee  could  not  be  sued  in  deceit, 
for  there  was  no  fraud.  In  estoppel,  however,  the  lender  could 
say  to  him:  "Pay  me  over  the  fund;"  and  the  trustee  could 
not  defend  himself  (by  setting  up  the  prior  charge),  because 
of  his  misrepresentation  (that  there  was  none),  which  estops 
him. 

Slim  t;.  Croucher}  An  intending  borrower  ofifered,  as  secu- 
rity, a  lease  which  he  said  he  was  about  to  get.  The  lender 
required  a  written  intimation  from  the  landlord  that  he  would 
grant  the  lease;  and  this  the  landlord  signed.  Afterwards  it 
turned  out  that  the  landlord  had  previously  leased  the  land  to 
the  borrower,  and  that  the  borrower  had  already  assigned  the 
lease  to  another  person.  The  landlord  had  forgotten  about  the 
previous  lease  when  signing  the  intimation  that  be  would  grant 
one.    The  landlord  was  held  to  be  liable  in  damages. 

These  two  cases  seem  to  be  very  much  alike.  In  both  a  man 
within  "  whose  province  it  lay  to  know  the  particular  fact "  (if 
that  has  anything  to  do  with  it)  had  forgotten  it,  and  by  mis- 
representation had  induced  an  innocent  person  to  change  his 
position  for  the  worse.  But  it  seems  now  to  be  clear  that  while 
the  decision  in  the  former  case  was  right,  that  in  the  latter  was 
wrong.2  The  explanation  is  this:  In  the  case  of  the  trustee  of 
the  fund,  the  misled  mortgagee  could  sue  for  the  money;  and 
the  trustee,  being  estopped  from  setting  up  the  earlier  charge, 
would  have  no  defense;  while  in  the  case  of  the  landlord  the 
action  was  (necessarily)  purely  for  damages  for  the  deceit,  and 
it  ought  to  have  failed  for  want  of  fraud.    If  Slim  (the  mort- 

1  (I860)  1  De  a,  F.  &  J.  517;  29  L.       >  See  Low  v.  Bouverie  (1891),  L.  B. 
J.  Ch.  278.  8  Ch.  83;  60  U  J.  Ch.  594 
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gagee  of  the  lease)  could  have  framed  bis  action  against  the 
landlord  so  as  to  get  the  benefit  of  the  estoppel,  he  would  have 
been  all  right.    But  he  could  not. 

Another  lUuairaiion, —  Suppose  that  I  have  a  mortgage,  and 
that  upon  being  applied  to,  by  a  proposed  subsequent  incum- 
brancer, I  erroneously  tell  him  (believing  such  to  be  the  fact) 
that  my  debt  has  been  paid.  In  such  case  I  would  not  be  liable 
ia  deceit  (for  there  was  no  fraud) ;  but  I  would  be  estopped 
from  setting  up  my  mortgage  as  against  the  subsequent  incum- 
brancer; and  this  would  be  the  exact  equivalent  of  damages, 
in  deceit,  for  the  misrepresentation.  Suppose,  however,  in  the 
same  case,  that  my  mistake  arose  from  the  fact  that  I  had  as- 
signed my  mortgage  to  a  purchaser  of  it  —  the  debt  had  not  (as 
I  represented)  been  paid,  but  had  been  transferred  to  a  third 
person,  to  whom  it  was  still  due.  In  such  case  I  would  not  be 
liable  in  deceit  (because  of  no  fraud);  and  there  is  no  way  to 
get  at  me  through  estoppel.  I  am  estopped,  no  doubt,  from 
ever  saying  that  the  debt  is  not  paid,  but  that  (under  the  cir- 
cumstances) cannot  injure  me  nor  benefit  the  person  to  whom 
I  made  the  misrepresentation. 

A  Third  Illustration. —  A  warehouseman  issues  a  warehouse 
certificate  in  which,  by  mistake,  he  acknowledges  the  receipt 
of  more  grain  than  he  actually  received ;  a  third  party  buys 
the  larger  quantity  upon  the  faith  of  the  certificate;  he  sues  the 
warehouseman  in  deceit,  and  is  beaten  because  of  the  absence 
of  fraud.*  Better  advised,  another  purchaser  in  a  precisely 
similar  situation  demands  the  grain  and  sues  for  its  delivery; 
the  warehouseman  says  that  he  never  had  the  grain ;  but  the 
purchaser  estops  the  assertion  with  the  certificate,  and  recovers 
(not  the  grain,  for  there  was  none,  but)  damages.*  It  is  not 
permissible,  however,  to  suggest  that  he  got  damages  for  the 
misrepresentation  in  the  receipt,  for  the  other  case  shows,  of 
course,  that  that  could  not  be  done. 

Anomaly  Induces  Har^mony, —  Law  of  this  sort,  which  de- 
clares for  relief,  not  upon  the  basis  of  the  wrong,  but  upon  the 
chance  of  the  situation,  is  unsatisfactory  in  all  but  this:  that 
ingenuity  and  judicial  inclination  are  thereby  directed  to  the 

1  McLean  v.  Buffalo  (1804),  23  U.  Q  «  Holton  v.  Sanson  (1862),  11  U.  C. 
Q.  R  448;  24  id.  270.  C.  P.  606. 
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expansion  of  the  law  in  one  direction  or  another,  and  thas  to 
the  establishment  of  harmony. 

For  example,  what  is  to  be  done  with  this  case?*  A  corpo- 
ration (by  mistake)  gives  to  A.  a  certificate  that  he  is  the  owner 
of  certain  shares;  so  armed,  A.  sells  the  shares  to  X.;  and  the 
corporation,  having  discovered  its  mistake,  refuses  to  recognize 
X.  as  a  shareholder.  Now,  what  can  X.  do?  He  cannot  sue 
the  corporation  for  deceit  (for  there  was  no  fraud).  Can  he 
force  the  corporation  to  put  him  on  the  register?  The  only 
defense  the  corporation  could  make  to  such  an  application 
would  be  that  the  applicant  is  not  entitled  to  be  a  shareholder ; 
and  from  this  the  corporation  is  (in  the  supposed  case)  es- 
topped by  its  representation.  This  seems,  then,  to  be  a  likely 
remedy.  But  if,  as  may  be  the  case,  the  company's  register  is 
already  full  —  all  its  authorized  shares  have  been  issued  —  such 
remedy  is  impossible.*  What  then  ?  Why  this :  that  ingenuity 
and  inclination  will  discover  that  X.  can  sue  the  company  for 
damages  for  refusing  to  put  him  on  the  register;  and  (the  com- 
pany being  estopped  from  saying  that  he  ought  not  to  be  there) 
that  X.  will  recover  exactly  the  same  damages  as  if  he  had 
sued  in  deceit.  The  company  is  not  liable  for  damages  in  de- 
ceit for  the  innocent  misrepresentation ;  but  it  is  liable  for  dam- 
ages because  of  the  deceit  —  although  in  round-about  fashion. 
Lord  Macnaghten  said : 

"The  company  are  not  asked  to  mal^e  good  their  representation  by  trans- 
ferring shares  to  Tomkinson.  They  are  called  upon  to  pay  damages  in 
order  to  compensate  Tomkinson  for  loss  to  which  he  has  been  put  by  rea- 
son of  their  misrepresentation."  * 

And  that  is  precisely  what  Deny  v.  Peek  declares  cannot  be 
done  in  the  absence  of  fraud. 

Observe  closely  the  modus  operandi  in  this  last  case.  The 
purchaser  of  the  shares  cannot  say :  "  The  company  represented 
to  me  that  A.  was  the  owner  of  the  shares;  I  acted  upon  that 
representation;  that  representation  wsis false;  lam  entitled, 
therefore,  to  damages."  But  he  can  say:  "The  company  rep- 
resented to  me  that  A.  was  the  owner  of  the  shares;  I  acted 
upon  that  representation ;  that  representation  was  true  (at  le'ast 
the  company  cannot  say  that  it  is  not);  the  company  will  not 

1  Re  Bahia  (1868),  L.  R  8  Q.  R  584;       2  Reg.  v.  Chamwood  (1884),  1  Cab^ 
L.  J.  Q.  B.  176.    And  see  cases    &  K  419. 

^d  with  this  one  in  ch.  XXIL  >  Balkis  v.  Tomkinson  (1893),  A.  (X 

410;  68  L.  J.  Ql  R  141. 
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essary  in  estoppel.  It  is,  as  the  writer  thinks,  impossible  to 
introduce  the  element  of  fraud  into  estoppel  as  a  prerequisite. 
And  if  deceit  will  not  lie  without  fraud,  then  we  mast  be  con- 
tent to  say  that 

"an  innocent  misrepresentation  wiU,  or  will  not,  be  attended  b^  punitive 
consequences,  according  as  the  chance  circumstances  will,  or  will  not,  per* 
niit  use  to  be  made  of  the  peculiar  principles  of  estoppel" 

This  is  not  the  best  conceivable  example  of  stable  equili- 
brium.    Some  judge  some  day  will  breathe  upon  it. 

So  also  with  the  equitable  doctrine  of  restitution.  If  the 
word  '^fraud,^'  tempered  and  qualified  by  construction,  may 
be  applied  to  cases  in  which  there  is  no  element  of  fraud  (in 
the  sense  of  bad  faith),  the  breach  between  the  requisites  of 
restitution  and  estoppel  may  be  bridged.  Not  the  lawyer,  in 
this  case,  but  the  etymologist  only,  will  be  required  to  make 
the  situation  comprehensible. 

A  Suggestion. —  The  following  line  of  thought  has  much  en- 
gaged the  writer's  mind  in  pondering  the  anomalies  above  re- 
ferred to: 

Can  it  be  said  that  the  idea  of  duty  has  nothing  to  do  witb 
estoppel?  Follow  this:  For  breach  of  duty  the  law  provides 
punishment  (awards  damages);  but  in  estoppel  there  is  no 
breach  of  duty,  and  there  is  no  punishment,  but  merely  se- 
quence, or  consequence.  For  example :  When  I  stand  by  while 
another  sells  my  property  to  an  innocent  purchaser,  I  am 
guilty  of  no  breach  of  duty.  I  have  a  right  to  stand  by  if  I 
like.  I  may,  if  I  choose,  allow  another  to  sell  my  property.  I 
can  do  as  I  please  with  my  own ;  and  permit  another,  if  I  wish^ 
to  do  as  he  likes  with  it.  I  am  guilty  of  no  breach  of  duty  in 
allowing  him  to  sell  my  property,  and  therefore  cannot  be 
punished  as  for  a  breach  of  duty.  But  if  I  allow  another  per* 
son  to  sell  my  property  a  consequence  ensues,  namely,  that  I 
cannot  afterwards  assert  my  title;  that  is,  that  I  am  estopped. 

Further  observe  that  this  view  seems  to  pbviate  inquiry  into 
the  question  of  punishment  in  damages:  I  have  permitted  an* 
other  to  sell  my  property;  I  cannot  afterwards  set  up  my  title;, 
no  injury  then  has  been  done  to  the  purchaser;  bethought 
that  his  vendor  had  the  title;  I  am  precluded  from  asserting' 
otherwise;  the  title  then  is  as  the  purchaser  understood;  and 
he  has  not  been  injured;  there  is  no  question  of  damages. 

Consideration  of  estoppel  by  contract,  too,  furnishes  analogy «. 
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on  the  part  of  the  architect  was  that  he  owed  no  duty  to  the 
mortgagee.  Yet  there  can  be  little  doabt  that  the  architect 
would  have  been  estopped  by  his  certificate  had  the  case  been 
one  in  which  his  estoppel  would  have  been  of  any  benefit  to 
the  mortgagee.  There  was  no  breach  of  duty;  but  there  was 
the  usual  consequence  attending  the  misrepresentation. 

Finally,  returning  to  the  mortgage  case:  Suppose  the  mort- 
gagor had  executed  the  mortgage,  and  given  the  receipt,  for 
the  purpose  of  enabling  the  mortgagee  to  represent  that  $250 
was  advanced  upon  it;  he  would  be  liable  in  an  action  of  deceit  ^ 
because  he  was  a  party  to  the  misrepresentation.  This  in- 
volves, as  we  have  seen,  the  idea  of  a  breach  of  duty  towards 
the  assignee.  If  the  mortgage  and  receipt  had  been  given 
without  intention  to  defraud,  the  mortgagor  would  clearly  not 
be  liable  in  deceit.  Those  propositions  involve  these:  that  if 
the  mortgagor  was,  knowingly,  a  party  to  the  misrepresenta- 
tion he  was  guilty  of  some  breach  of  duty;  and  if  he  was  inno- 
cent, then  he  was  not  so  guilty.  But  this  is  equivalent  to 
saying  that  (for  the  purposes  of  an  action  of  deceit),  although 
there  is  no  duty  not  to  misrepresent,  there  is  a  duty  not,  wit- 
tingly, to  do  so. 

The  idea  of  duty,  then,  is  linked  to  some  extent  with  mis- 
representation. And  is  the  solution  of  our  difficulties  this: 
that  there  is  a  duty  not  fraudulently  to  misrepresent;  for  a 
breach  of  this  duty  action  will  lie ;  that  apart  from  fraud  there 
is  no  duty  of  carefulness  not  to  represent;  but  that  all  repre- 
sentation as  to  fact  carries  with  it  the  obli  (Ration  of  consistencv 
and  the  consequence  of  estoppel. 

Suggested  Solution  Unsatisfactory, —  Such  solution  is  unsatis- 
factory, for  while  it  may  apparently  have  the  merit  of  sym- 
metry yet  it  in  reality  leaves  all  the  anomalies  above  referred 
to  in  full  operation.  In  fact  it  takes  no  cognizance  of  the  most 
striking  of  them. 

In  the  Bahia  case  the  company  was  estopped  by  its  certifi- 
cate; and  the  result  was,  not  the  mere  "consequence"  thfit  it 
had  to  register  the  purchaser  of  the  shares  (for  it  could  not  do 
so,  the  register  being  full),  but  the  result  was  damages  — 
damages  for  the  loss  occasioned  by  the  misrepresentation.  An 
innocent  misrepresentation  thus  resulted  in  damages;  while 

1  Evans  v.  BickneU  (1801).  6  Ve&  101. 
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ically,  now,  the  plaintifT  ought  to  be  awarded  the  goods.    But 
Lord  Justice  Brett  gives  judgment  as  follows:* 

"  In  a  similar  manner  a  person  may  be  estopped  from  denying  that  cer- 
tain goods  belong  to  another;  he  may  be  compelled  by  a  suit  in  the  nature 
of  an  action  of  trover  to  deliver  them  up,  if  he  has  them  in  his  possession 
and  under  his  control;  but  if  the  goods  in  respect  of  which  he  has  estopped 
himself  really  belong  to  somebody  else,  it  seems  impossible  to  suppose  that, 
by  any  process  of  law,  he  can  be  compelled  to  deliver  over  another's  goods 
to  the  person  in  whose  favor  the  estoppel  exists  against  him;  that  persou 
is  entitled  to  maintain  a  suit  in  the  nature  of  an  action  of  trover  against 
him;  but  that  person  cannot  recover  the  goods,  because  no  property  has 
really  passed  to  him;  he  can  recover  only  damages.  In  my  view  estoppel 
has  no  effect  upon  the  real  nature  of  the  transaction;  it  only  creates  a 
cause  of  action  between  the  person  in  whose  favor  the  estoppel  exists  and 
the  person  who  is  estopped." 

The  warehouseman  is  not  liable  for  damages  in  deceit  for 
the  innocent  misrepresentation ;  but  he  is  liable  for  damage? 
tecause  of  the  deceit  —  in  round-about  and  artificial  fashion. 

In  ^uch  cases  as  the  two  just  dealt  with,  there  seems  to  be 
no  escape  from  the  conclusion  (while  Derry  v.  Peek  stands) 
that  if  the  facts  are  stated  naturally  and  in  support  of  the  real 
ground  of  complaint  the  plaintiff  will  be  beaten;  whereas  he 
will  succeed  if  he  state  the  case  artificially  —  asserting  as  his 
grievance  that  of  which  he  cannot  complain.  His  grievance  is 
the  misrepresentation.  Of  misrepresentation  he  must  say  noth- 
ing. To  the  shares,  or  to  the  goods,  he  has  no  right.  These 
he  must  assert  to  be  his.  Damages  for  the  deceit  (if  anything) 
are  what  he  is  entitled  to.  Of  such  claim  he  must  not  say  a 
word.  Damages  for  not  giving  him  the  shares  or  goods  he 
ought  not  to  get  (because  such  damages  are  given  in  lieu  of 
specific  delivery,  and  to  delivery  he  is  not  entitled).  Such 
damages  are  awarded  him. 

Jf  EINCIPAL  AND  AgENT. 

There  is  another  point  at  which  the  orbits  of  deceit  and  es- 
toppel intersect,  and  there  too  a  third  factor  must  be  taken  into 
account.  The  ensuing  problems  will  be  merely  stated  here» 
Their  solution  will  be  suggested  in  a  later  chapter.* 

The  law  of  principal  and  agent  supplies  many  cases  in  which 
the  act  of  the  agent,  being  admittedly  unauthorized,  the  ques- 
tion is  whether  or  not  the  principal  is  bound  by  it.  Answer 
of  general  sort  is  sometimes  made  to  the  effect  that  the  prin- 

1  Simm  V.  Anglo-American  (1879),       «  Ch.  XXVL 
5  Q.  B.  D.  207;  49  L.  J.  Q.  B.  892. 
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• 

Having  now  some  clear  understanding  of  the  principles  of 
estoppel  by  misrepresentation,  let  us  carry  them  into  the  vari- 
ous departments  of  the  law  to  which  they  are  applicable. 

Observe  first  that  it  is  (1)  title  to  property^and  (2)  liability 
upon  contract,  with  which  we  have  to  deal;  or  rather  the  pre- 
clusion of  the  assertion  of  (1)  rights  to  property,  and  (2)  non- 
liability upon  contract.  And  next,  that  all  the  cases  arise  in 
one  of  two  ways;  either 

1.  Some  person  has  appeared  to  be  the  owner  of  property^ 
when  in  reality  he  was  not.  This  class  may  be  referred  to  the- 
title  "  Ostensible  Ownership; "  or 

(2)  Some  person  has  appeared  to  have  authority  to  do  some- 
thing,  when  in  reality  he  had  not.  Such  cases  will  be  dealt 
with  under  "Ostensible  Agency." 

Application  of  estoppel  to  such  cases  might  be  thought  to 
involve  little  difficulty.  Twenty  years  prior  to  the  leading* 
case  upon  estoppel  by  misrepresentation,^  Bay  ley,  J.,  in  Boysorh 
V.  Coles^  had  said  with  reference  to  ostensible  ownership:' 

'*It  is  laid  down  as  a  general  rule  that  the  pawnee  cannot  have  a  better 
title  than  the  pawner.  And  so  it  is  of  vendor  and  vendee,  except  in  the 
case  of  a  sale  in  market  overt.  But  this  rule  will  certainly  not  apply 
where  the  oioner  of  goods  has  lent  himself  to  accredit  the  title  of  another 
person  by  placing  in  his  power  those  symbols  of  property  which  have  en^ 
abled  him  to  hold  himself  out  as  the  purchaser  of  the  goods.*' 

Lord  Herschell,  in  a  recent  case,*  uses  similar  language: 

"If  the  owner  of  a  chose  in  action  clothes  a  third  party  toith  the  ap- 
parent oicnership,  and  right  of  disposition  of  it,  he  is  estopped  from  as- 
serting his  title  as  against  a  person  to  whom  such  third  party  nas  disposed 
of  it  and  who  received  it  in  good  faith  and  for  value." 

The  law  of  ostensible  agency,  too,  has  upon  many  occasions- 
been  more  or  less  accurately  laid  down : 

"If  a  man  by  his  conduct  holds  out  another  as  his  agent,  by  permitting 

1  Pickard  v.  Sears  (1837),  6  A.  ifc  K    (1896),  27  Ont  IM;  Moore  v.  Metro- 
469.  politan  (1873),  55  N.  Y.  47;  Mott  v. 

2  (1817)  6  M.  &^  23,  38.  Clark  (1848).  9  Pa.  St  399. 

» Colonial  Bank  v.  Cady  (1890),  15       *  Colonial  Bank  v.  Cady  (1890),  IS 
App.  CasL  267;  60  L.  J.  Ch.  131.    See    App.  Cas.  285;  60  L.  J.  Oh.  141. 
also  Ontario   Bank    v.   McTaggart 
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purchaser  to  pay  over  his  money,  can  the  result  be  different 
from  a  case  in  which  the  ostensible  owner  was  a  lawyer,  a 
broker,  a  judge,  or  a  footman? 

Probably  the  learned  writer  never  intended  to  say  that  it 
would;  and  the  explanation  of  his  use  of  the  language  quoted 
is  to  be  found  in  inattention  to  the  distinction  between  ostensi- 
ble ownership  and  ostensible  agency.  The  two  things  are  in 
the  passage  confused  together.  If  an  owner  represents  that 
somebody  else  is  the  owner,  the  nature  of  the  emplovment  of 
that  other  person  is  clearly  immaterial.  Estoppel  by  ostensi- 
ble  ownership,  therefore,  has  nothing  to  do  with  nature  of  em- 
ployment. 

But  it  may  have  something  to  do  with  ostensible  agency. 
Suppose  that  I  hand  over  a  bill  of  lading  of  my  goods  to  a 
factor  with  instructions  not  to  sell  the  goods,  and  he  does  sell 
them;  I  am  estopped  from  setting  up  my  title  against  the  pur- 
chaser. But  why  ?  Not  because  the  factor  appeared  to  be  the 
owner  of  the  goods,  for  being  a  factor  he  did  not  so  appear 
(every  one  knew  him  to  be  an  agent  merely);  but  because  being 
a  factor  and  having  possession  of  indicia  of  title  to  my  goods 
with  my  assent,  he  appeared  to  have  authority  to  sell.  Note 
that  if  the  person  who  had  the  bill  was  not  "  one  who  from  the 
nature  of  his  employment  might  be  taken  prima  facie  to  have 
the  right  to  sell,"  there  would  have  been  no  appearance  or  au- 
thority to  sell,  and  no  estoppel.  There  might  of  course  be 
ostensible  ownership.^ 
i  "Nature  of  his  employment"  may  therefore  be  a  factor  in 
cases  of  ostensible  agency,  but  can  have  nothing  to  do  with 
ostensible  ownership  —  with  a  case  in  which  the  owner  has  en- 
abled another  "  to  hold  himself  forth  to  the  world  as  having  not 
the  possession  only  but  the  property." 

Confusion  in  Factors  Act — Some  of  the  provisions  of  the 
English  Factors  Act  proceed  upon  the  principle  of  ostensible 
ownership,  and  others  upon  the  principle  of  ostensible  agency. 
Some  of  the  clauses  provide  that  sales  and  other  dispositions  of 
goods,  made  under  certain  circumstances  by  persons  intrusted 
with  goods  or  documents  of  title  to  goods,  shall  be  as  valid  "  as 
if  such  person  were  the  owner  of  the  goods;"  while  others  de- 
clare that  sales  shall  be  "  as  valid  as  if  he  (the  person  selling) 

1  See  the  point  referred  to  in  oh.  XXIL 
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Observe  that  "the  agent ^^  is  said  to  become  "the  apparent 
absolute  owner/'  wherefore  the  owner  is  estopped  "from  dis- 
puting the  title;"  and  this  is  put  "in  another  way"  by  saying- 
that  "  the  agent  stands  in  the  same  position  as  if  he  had  a  power 
of  attorney  from  the  owner."  This  is  not  another  way  of  pat- 
ting the  same  case,  but  is  a  remark  with  reference  to  a  totally 
different  case. 

Another  example  occurs  in  the  third  quotation  at  the  com- 
mencement of  this  chapter.    It  is  said  that 

*'  if  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  apparent 
ownership  and  right  of  disposition  of  it,  he  is  estopped." 

If  the  third  party  has  the  "apparent  ownership"  he  would 
of  course  necessarily  have  the  apparent  "  right  of  disposition  of 
it."  The  word  or  substituted  for  "  and  "  would  probably  more- 
accurately  express  the  idea  grasped  at.  The  sentence  would 
then  apply  to  the  two  cases  of  ostensible  ownership  and  osten- 
sible agency,  instead  of  redundantly  to  one  of  them  only. 

Confusion  —  A  Further  Point — In  distinguishing  between* 
ostensible  ownership  and  ostensible  agency,  special  care  must 
be  taken  in  cases  in  which  (as  is  possible)  the  ostensible  owner 
may  be  in  reality  an  agent — confusion  is  more  probable  in  such 
cases.  An  example  will  illustrate :  An  agent  of  a  policy-holder 
instructed  a  broker  to  collect  from  the  insurance  companj^;  th& 
broker  thought  that  the  agent  was  the  real  owner  of  the  policy ;. 
the  broker  collected  and  set  oflF  against  the  agent;  Keld^  that 
-the  principal  could  not  compel  him  to  do  otherwise.^  The  agent 
here,  although  an  agent,  was  the  ostensible  owner;  the  broker 
dealt  with  him  upon  the  faith  of  such  appearance;  the  real 
owner  having  permitted  the  appearance,  was  estopped.  Bowen, 
L.  J.,  said : 

"  If  A.  Ims  allowed  his  agent  B.  to  appear  in  the  character  of  a  principal 

he  must  take  the  consequences." 

Benefit  of  Distinction. 

This  then  is  the  first  point  to  which  to  direct  attention  and 
indeed  to  insist  upon,  namely,  the  difference  between  ostensible 
ownership  and  ostensible  agency.   For  the  distinction,  although 

1  Montagu  v.  Forwood  (1893),  2  Q.  R  Bowring  (1860),  7  C.  B.  N.  S.  851 ;  2J> 

350.    For  other  cases  of  this  nature  L.  J.  C.  P.  30;  Smith  v,  Grouette 

see  Ex  parte  Dixon  (1876).  4  Ch.  D.  (1885),  2  Man.  314. 
133;  46  L.  J.  Bk.  20;   Ramazotti  v. 
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mortgagee)  was  the  one  to  saffer.  The  case  is  one  of  ostensible 
ownership. 

BrocJdeshy  v.  Temperance}  —  The  owner  of  certain  title-deeds 
employed  an  agent  to  raise  money  upon  them;  and  at  the  same 
time  directed  him  not  to  borrow  more  than  a  specified  sum. 
The  agent  went  into  the  market  and,  upon  the  deposit  of  the 
deeds,  obtained  a  loan  in  excess  of  the  amount  prescribed  from 
9k  honafide  lender  who  knew  of  the  agency,  but  who  had  neither 
notice  nor  knowledge  of  its  limitation  as  to  amount.  The  agent 
pocketed  the  excess.  Held^  again,  that  the  owner  of  the  deeds, 
and  not  the  lender  of  the  money,  was  the  one  to  suffer.  But 
is  that  right?  The  case  is  one  of  agency,  not  of  ostensible 
ownership  as  was  the  previous  case,  but  the  distinction  is  not 
observed.    Indeed,  Lord  Herschell  said: 

''I  confess  I  am  quite  unable  to  see  any  distinction  in  principle  between 
the  two  cases  which  would  render  it  right,  proper  or  reasonable  that  in 
the  former  case  a  lender  should  not  be  bound  by  a  limitation  of  authority 
of  which  he  was  unaware,  but  that  in  the  latter  case  he  should  be  so 
bound." 

With  great  respect  for  the  opinion  of  so  eminent  a  judge, 
the  present  writer  cannot  but  think  that  the  distinction  is  very 
apparent.  In  the  one  case  the  lender  of  the  money  believed  that 
he  was  dealing  with  an  owner.  In  the  other  case  he  believed 
that  he  was  dealing  with  an  agent.  To  the  latter  of  these  the 
ordinary  law  of  principal  and  agent  applies ;  but  to  the  former 
it  has  no  application,  for  the  case  is  one  of  ostensible  owner- 
ship. In  the  agency  case  the  law  says  to  the  lender:  "You 
are  aware  that  you  are  dealing  with  an  agent.  You  must,  as 
in  other  cases  of  agency,  ascertain,  at  your  peril,  the  extent  of 
the  agent's  authority."  In  the  ownership  case  such  language 
is  altogether  inapplicable;  for  the  lender  knows  nothing  of  a 
principal  or  of  an  agent.  He  believed  in  ownership,  and  had 
no  suspicion  of  agency. 

But  what  is  the  effect  of  such  a  distinction?  Observe  that 
in  both  cases  the  real  owner  of  the  deeds  has  not  personally 
pledged  them,  and  that  no  one  having  his  authority  has  done 
so.  If,  then,  the  real  owner  is  to  be  bound  by  the  pledge  of 
the  deeds,  it  must  be  because  he  is  estopped  from  denying  that 
the  person  pledging  had  power  to  do  so.  Now  he  can  be  es- 
topped only  if  he  is  in  some  way  responsible  for  the  fraud  of 

1(1895)  A.  G  181;  64  L.  J,  Ch.  437. 
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to  all  men  by  handing  over  to  the  mortgagor  all  the  title* 
deeds.  He  was  therefore  rightly  estopped.  The  case  is  one 
of  ostensible  ownership. 

Sale  of  Ooods. — In  still  another  department  an  erroneous  de- 
cision was  given  because  of  the  confusion  of  ostensible  owner- 
ship and  agency.^  The  owner  of  a  table-top  sent  it  to  a  dealer 
in  such  things,  to  bo  sold  upon  certain  specified  conditions.  The 
dealer  disregarded  his  limitations,  and  the  owner  was  held  not 
to  be  bound  by  the  sale.  The  case  was  one  of  ostensible  owner- 
ship, and  the  owner  ought  to  have  been  estopped  by  the  assist- 
ance rendered  to  the  dealer^s  misrepresentation  of  ownership. 
If  I  permit  my  goods  to  appear  upon  a  bargain  counter,  I  am 
surely  estopped  by  a  sale,  whatever  my  instructions  may  be. 
The  judgment,  however,  proceeds  upon  ostensible  agency,  and 
results  in  favor  of  the  owner.    Willis,  J.,  said: 

**  The  true  test  is,  I  take  it,  whether  the  authority  given  in  fact  is  of  such 
a  nature  as  to  cover  a  right  to  deal  with  the  article  at  all  .  .  .  The 
foundation,  however,  of  the  whole  thing  is  that  the  agent  should  be  au- 
thorized to  enter  into  some  transaction;  " 

and  inasmuch  as  there  was  no  authority  at  all  to  sell  (the  con- 
ditions not  having  arisen),  the  learned  judge  decided  that  the 
owner  was  not  bound  by  the  sale. 

But  the  test  and  foundation  of  ostensible  ownership  is  not 
this.  Nor  is  it  true  even  of  ostensible  agency  that  the  agent 
must  '^  be  authorized  to  enter  into  some  transaction."  Osten- 
sible agency  proceeds  upon  misrepresentation,  and  there  may 
be  misrepresentation  as  to  the  existence  as  well  as  to  the  extent 
of  agency.*  Lord  EUenborough's  dictum  is  good  and  reason- 
able law: 

"If  the  principal  sends  his  commodity  to  a  place  where  it  is  the  ordi- 
nary business  of  the  person  to  whom  it  is  consigned  to  sell,  it  must  be  in- 
tended that  the  commodity  was  sent  thither  for  the  purpose  of  sale.  .  .  . 
When  the  commodity  is  sent  in  such  a  way  and  to  such  a  place  as  to  ex- 
hibit an  apparent  purpose  of  sale,  the  principal  will  be  bound  and  the  pur- 
chaser safe."  * 

The  necessity  for  a  clear  understanding  of  the  principles  under 

discussion  was  very  apparent  in  the  recent  case  of  Watteau  v. 

Ftnwick}    One  would  think  that  nothing  could  be  clearer  thaa 

the  following  propositions: 

*'  Where  there  is  neither  agency  in  fact,  nor  any  holding  out  as  agent, 

1  Biggs  V.  Evans  (1894),  1  Q.  B.  89.  'Pickering  v.  Busk  (1821),  15  East, 
See  also  the  reference  to  Watteau  v.  4a  And  see  cases  cited  with  this 
Fenwick,  ch.  XL  one  in  ch.  XXL 

2  See  cb.  XXVL  *  (1893)  1  Q.  B.  84a 
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fore,  the  contract  be  within  the  ostensible  purposes  of  the  firm^ 
the  dormant  partner  is  estopped  to  set  up  secret  arrangements. 
The  appearance  of  real  authority  in  the  active  partner  is  the 
determining  factor;  and  the  case  is  not  outside  the  three  requi- 
sites of  liability  above  referred  to  —  it  is  an  example  of  the 
third  of  them.  The  language  of  the  learned  judge  indeed  sa 
indicates  when  be  says  that  the  dormant  partner  will  be  liable 
"as  to  things  with  respect  to  which  there  was  appearance  of 
authority  to  contract." 

The  brewer's  case  is  entirely  different.  In  it  the  brewer  was. 
not  a  party  to  the  contract  —  as  was  the  dormant  partner.  It 
was  not  therefore  a  case  in  which  a  certain  person,  being  ad- 
mittedly and  as  a  mere  matter  of  fact  a  party  to  the  contract^ 
the  question  is  whether  there  had  been  the  appearance  of  au- 
thority to  put  him  in  that  position;  but  a  case  in  which  he 
was  not  a  party  to  the  contract  at  all,  and  the  question  is 
whether  he  ought  to  be  liable  upon  it.  He  was  not  a  party,, 
because  (1)  he  had  not  made  the  contract ;  and  (2)  no  one  with 
his  authority  had  made  it  for  him ;  and  (3)  no  one  having  any 
appearance  of  his  authority  had  pretended  to  make  him  a  party 
to  it  —  how  then  could  he  be  liable? 

Ostensible  Ownership. 

Before  proceeding  to  practical  exposition  let  us  have  a  dear 
idea  of  estoppel  by  ostensible  ownership.  Why  is  it  that  the 
real  owner  of  property  is  sometimes  bound  by  a  sale  of  it  made 
by  another  person  —  by  a  person  who  had  no  authority  from 
the  real  owner  to  sell  and  who  did  not  pretend  that  he  had 
any  such  authority  ? 

The  reason  is  not,  as  is  sometimes  said,  that  the  true  owner 
has  by  his  conduct  really  assented  to  the  sale;  that  he  is  in 
some  sense  a  party  to  it;  and  that  therefore  he  is  as  mucb 
bound  by  it  as  if  he  were  the  sole  vendor.  No  doubt  the  cir- 
cumstances may  in  some  cases  warrant  the  implication  of  the 
true  owner's  concurrence  in  the  sale.  It  may  even  be  that  such 
concurrence  ought  to  be  inferred  in  very  many  cases  in  which 
it  is  not.  But  so  long  as  there  is  a  case  in  which  the  assump- 
tion cannot  be  made,  we  must  find  some  scientific  ground  upoa 
which  we  are  entitled  to  say  that,  although  the  true  owner  was 
not  a  party  to  the  sale,  yet  he  is  bound  by  it. 
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estoppel,  but  of  the  old  maxims,  "  When  the  equities  are  equal,'' 
etc.,  ^^Prior  eat  tempore^'*  etc.,  and  we  make  inquiry  as  to  the 
locality  of  the  deeds.  An  effort  will  be  made  to  supersede  these 
maxims  by  the  law  of  estoppel. 

From  the  subject  of  bills  and  notes,  estoppel  is  almost  unani- 
mously excluded.  "  Negotiability,"  in  sharp  antagonism  to  the 
general  law,  is  said  to  rule  this  department.  It  is  the  author's 
view,  however,  that  the  "  law  merchant "  must  give  place  to  es- 
toppel by  ostensible  ownership  and  agency,  and  that  thereupon 
harmony  will  replace  antagonism. 

Questions  of  title  to  goods  obtained  by  means  of  bills  of  lad- 
ing or  other  documents  of  title  are  now  decided  (1)  by  analogy 
to  the  law  of  goods  themselves;  (2)  by  considerations  of  semi- 
negotiability  ;  and  (3)  by  Factors  and  other  Acts.  The  view 
will  be  advanced  that  the  law  as  to  goods  acquired  by  means 
of  paper  title  ought  not  to  be  different  (for  the  purposes  in 
hand)  from  the  law  as  to  real  estate,  title  to  which  is  always 
documentary.  In  other  words,  that  the  principles  of  estoppel 
by  ostensible  ownership  and  agency  apply  to  both  alike,  as  well 
as  to  all  other  sorts  of  property. 
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OSTENSIBLE  OWNERSHIP  AND  AGENCY —  LAND— THE  LEGAL 

ESTATE. 

Few  rules  are  better  known,  and  thought  to  be  more  firmly 
established,  than  that  which  prescribes  that  where  the  equities 
are  equal  the  law  will  prevail.  Yet  we  shall  see  that  it  is  open 
to  at  least  four  objections:  (1)  that  it  owes  its  origin  to  imper- 
fect administration  of  justice;  (2)  that  all  reason  for  its  ex- 
istence ceased  with  the  recent  removal  of  that  imperfection ; 
<3)  that  it  is  an  irrational,  incongruous,  and  disturbing  factor 
incur  system  of  jurisprudence;  and  (4)  that  it  is  inconsistent 
with  the  modern  principles  of  estoppel  by  ostensible  owner- 
ship, by  which  it  ought  to  be  supplanted. 

From  the  standpoint  of  estoppel  (which  heretofore,  however, 
has  had  little  place  in  the  discussion  of  the  subject)  we  would 
say  that,  as  between  two  competing  grantees  of  an  estate 
(legal  or  equitable  is  wholly  immaterial),  one  of  them,  namely, 
the  first  alone,  can  have  it;  and  that,  if  the  second  is  to  be 
preferred,  it  must  be  not  because  the  second  has  the  estate 
(for  he  has  it  not),  but  because,  for  some  reason,  the  first  is 
estopped  from  setting  up  his  priority. 

The  rule  above  quoted,  however,  proceeds  in  wholly  differ- 
ent fashion.    Note  three  points: 

(1)  It  inquires  into  the  equities  of  the  competitors  (that  is, 
into  their  respective  merits*);  and,  finding  them  to  be  equal, 
awards  priority,  not  to  the  man  who  really  has  the  estate  in 
question  (having  first  got  it),  but  to  the  one  who,  through 
chance,  luck,  or  otherwise,  has  or  can  grab  the  legal  estate  — 
whether  he  be  first,  second,  or  fortieth. 

(2)  Nor  is  this  the  full  offense  of  the  rule;  for  in  examining 
into  the  merits  of  the  contestants  it  is  held  that ''  nothing  but 
fraud,  or  gross  and  voluntary  negligence,  will  oust  the  priority 

iRice  ▼.  Rioe  (1853),  2  Dr.  78;  23  L  J.  Ch.  289;  Bailey  v.  Barnes  (1894),  1 
Ch.  25;  63  L.  J.  Ch.  7a 


252  OSTENSIBLE   OWNERSHIP  AND  AGEN07. 

of  the  legal  claimant.''  *  There  are  therefore  different  balances 
wherein  to  weigh  the  merits  of  legal  and  equitable  claimants. 
The  merits  may  be  far  from  really  equal;  the  legal  clainolant 
may,  as  we  shall  see,  be  negligent  in  very  high  degree ;  the 
equitable  claimant  as  diligent  and  as  careful  as  possible,  and 
first  in  point  of  time;  and  yet  a  happy  clutch  of  the  legal  es- 
tate will  discomfit  the  one  who  has  not  only  the  greater  merit, 
but  also  the  natural  priority. 

(3)  The  phrase  just  used  ("a  happy  clutch")  is  not  inappro- 
priate; for  the  doctrine  that  the  legal  estate  carries  priority 
with  it  has  led  to  this  singular  and  anomalous  result,  that  it 
resembles  the  greasy  pig  which  being,  in  general  scramble^ 
seized  by  some  lucky  competitor,  gains  for  its  captor  the  prize^ 
provided  that  he  has  seized  it  according  to  rule,  and  has  not 
too  soon  let  it  slip. 

The  Scramble. 

This  third  point  may  be  dealt  with  first.  Hooper  tj.  Harri- 
son^ gives  a  good  view  of  the  sport.  A  first  mortgagee  had 
the  legal  estate,  and  a  power  of  .sale  with  the  usual  declara- 
tion of  trust  as  to  surplus  moneys.  He  devised  the  estate  to 
the  third  mortgagee,  who  now  having  the  pig  (and  for  that 
reason  only)  became  entitled  to  priority  over  the  second  mort- 
gagee. In  ignorance  of  the  rules  of  the  game  (as  he  after- 
wards learned)  this  third  mortgagee  sold  the  property  under 
the  power  in  the  first  mortgage.  The  second  mortgagee  then 
contended  that  he  was  back  again  in  second  place,  for  the 
contest  now  was  over  the  purchase-money,  and  not  over  the 
land  —  the  pig  having  foolishly  been  let  slip.  If  it  were  over 
the  land,  of  course  the  third  mortgagee  was  prior,  for  he 
had  had  the  legal  estate.  But  if  over  the  money,  and  the  pig 
gone,  — ?    Sir  W.  Page  Wood  said: 

"  Harrison  (the  third  mortgagee)  might  have  advanced  the  monev  (to 
pay  off  the  first  mortgagee)  out  of  his  own  pocket,  and  have  held  the 

1  Plumb  V.  Fluitt  (1791),  2  Anstr.  Muckleston  (1873),  L.  R.  8  Cli.  App. 

440.    And    see    Evans    v.    Bicknell  155;  43  L.  J.  Ch.  210;   Northern  v. 

(1801),  6  Ves.  174,  190;  Martinez  v.  Whipp  (1884),  26  Ch.  D.  494;  63  L.  J. 

Cooper  (1830),  2  Rusa  198;  Farrow  Ch.  629. 

V.  Rees  (1840),  4  Beav.  18;  Hewit  v.  5«(1855)  2  K  &  J.  107.    And  see 

Loosemore  (1851),  9  Ha.  458;  21  L.  J.  Bailey  v.  Barnes  ;1894),  1  Ch.  25,  63; 

Ch.  69;  Colyer  v.  Finch  (1856),  5  H.  63  L.  J.  Ch.  7a 
L.  C.  905;  26  U  J.  Ch.  65;  Dixon  v. 
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sons  have  the  best  right  to  seize  it,'  do  not  interest  ns  here. 
They  may  in  all  their  subtle  refinement  be  foand  in  the  oases 
noted  below  as  well  as  in  countless  others. 

A  General  View. 

A  more  general  view  of  the  operation  of  the  rule  under  oon- 
sideration  is  furnished  by  the  case  of  Cave  v.  Cave}  Trust 
property  was,  in  fraud  of  the  beneficiaries,  mortgaged  by  the- 
trustee  to  several  innocent  persons  in  succession.  The  first  of 
these,  of  course,  alone  had  the  pig;  that  is,  the  legal  estate^ 
His  mortgage  was  good  against  the  beneficiaries.  The  others 
had  no  pig,  but  equitable  estates  only.  Their  mortgages  were 
bad  as  against  the  beneficiaries.'  Why  should  the  law  not  be- 
the  same  in  both  cases?  In  both  the  trustee  did  the  same  wrong. 
In  both  the  beneficiary  had  to  bear  the  same  (if  any)  blame,. 
namely,  that  he  had  a  fraudulent  trustee.  In  both  cases  the 
mortgagee  was  innocent,  paid  his  money  and  completed  his 
transaction.  But  in  the  one  case  the  courts  decide  for  him,, 
and  in  the  others  against  him.  And  if  the  man  with  the  pig- 
had  chosen  to  hand  it  over  to  a  third,  fourth  or  fifth  incum- 
brancer the  courts  would  have  declared  in  favor  of  the  one  so- 
selected.     Uhi  pig,  ihi  priority. 

Contrast  with  this  the  result  to  be  arrived  at  by  the  applica- 
tion of  the  manifestly  reasonable  principles  of  the  law  of  es« 
toppel  by  ostensible  ownership: 

"Where  the  owner  .  .  .  has  lent  himself  to  accredit  the  title  of  an- 
other person  by  placing  in  his  hands  those  symbols  of  property  which  have 
enabled  him  to  hold  himself  out  as  the  purchaser,"* 

ho  is  estopped  as  against  any  person  who  upon  the  faith  of 
the  ostensible  ownership  has  changed  his  position.  Applying^ 
this  principle  to  Cave  v.  Cave  we  should  say  that  the  benefici- 
aries were  estopped  as  against  all  the  mortgagees  from  setting* 
up  their  title.  They  had  permitted  their  trustee  to  pose  as  the 
owner  of  the  land;  upon  the  faith  of  his  ostensible  ownership- 

D.  4*^5;  57  L.  J.  Ch.  995;  PoweU  v.  2(1880)  15  Ch.  D.  639;  49  L.  J.  Ch. 

London   (1893),   1   CIl  610;    (1898)  2  505. 

Ch.  555;  62  L.  J.  Ch.  802.  » And  see  Re  Morgan  (1881X  18  Ch. 

1  Moore  v.  Northwestern  (1891X  2  D.  93;  50  L.  J.  Ch.  651,  834. 

Ch.  509;  60  L.  J.  Ch.  627;  Newman  *Boyson  v.  Coles  (1817),  6  Bl  &  S. 

V.  Newman  (1885),  28  Ch.  D.  674;  54  24.    The  language  refers  to  goods, 

L.  J.  Ch.  598.  but  the  principle  is  the  same  as  to 

all  property. 
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of  the  legal  title  ought  to  be  compelled  to  convey  it  to  him. 
But  the  holder  of  the  legal  title  might  also  have  merits  —  he 

• 

might  also  be  an  innocent  purchaser,  although  subsequent  in 
point  of  time.  And  the  question  was  whether  the  court  of 
equity,  as  between  two  innocent  persons,  would  exercise  its 
extraordinary  jurisdiction  and  compel  a  conveyance  of  the  legal 
estate.  It  held  that  it  would  not.  It  left  the  parties  to  such 
skimp  justice  as  the  law  afforded.  It  felt  ^Mtself  checked 
.'  .  .  and  an  obstacle  thrown  in  its  way  "  by  this  legal  view 
of  the  case. 

If  neither  contestant  had  the  legal  estate,  the  court,  relieved 
of  all  embarrassments,  administered  unfettered  justice,  and  de- 
creed as  between  two  innocent  holders  that  he  had  the  estate 
who  had  first  acquired  it.    What  else  could  it  declare?* 

The  situation  is  well  described  by  Sir  W.  Page  Wood :  * 

**  The  whole  doctrine  of  this  court  about  the  protection  afforded  by- 
means  of  the  legal  estate  is  simply  this:  A  party  getting  the  legal  estate 
acquires  no  new  right  in  equity  in  any  way.    But  equity  regarding  all  the 


that  the  equitable  interests  pass  just  as  the  legal  interest  does  >  by  the  effect 
of  the  deedB,  finds  itself  cnecked  at  times  and  an  obstacle  thrown  in  its  tcay 
by  an  incumbrancer's  saying:  'I  have  got  the  legal  estate  interposed;  I 


persons  who  have  incumbrances  according  to  their  priorities,  considering 
that  the  equitable  interests  p 

the  deedB,  finds  itself  che 

an  incumbrancer's  saying:  *  i  nave  got  tne  legai  estate  interpose< 
insist  it  is  mine  at  law,  and  there  must  be  a  superior  equity  shown  in 
order  to  deprive  me  of  my  legal  estate.'  It  is  merely  staying  the  hands 
of  the  court  by  resting  •n  that  legal  estate  which  this  court  will  not  deal 
with  unless  a  superior  equity  can  be  shown;  and  although  the  court  holds 
that  priority  will  give  equity,  yet  it  does  not  hold  that  it  gives  so  superior 
an  equity  as  between  several  incumbrancers  as  to  enable  a  person  who 


has  an  anterior  charge  to  wrest  the  legal  estate  from  the  person  who  has 
obtained  it  without  notice  of  the  anterior  charge,  and  who  has  not  parted 
with  it    This  is  the  whole  effect  of  the  doctrine,  and  none  other." 

The  defect  then  in  the  administration  of  justice  out  of  which 
grew  the  doctrine  of  the  priority  of  the  legal  estate  was  that 
courts  of  law  refused  to  recognize  equitable  interests.  The 
court  of  equity,  on  the  other  hand,  doing  what  it  could  in  this 
and  other  ways  to  improve  and  rationalize  the  law,  did  recog- 
nize such  interests.  In  contests  for  priority  between  adverse 
claimants  of  equities,  inasmuch  as  the  law  regarded  neither  of 
them,  the  court  of  equity  was  unhampered,  and  was  able  to 
say  that  the  first  was  first,  unless  his  conduct  had  deprived 

lit  took  a  peculiar  idea,  however,  Ex.  Eq.  69;  Pryce  v.  Bury  (1854), 

of  innocence.    See  ch.  XX.  L.  R  16  Eq.  153,  n.;  23  L.  J.  Ch.  676; 

3  Rooper  v.  Harrison  (1855),  2  K.  &  James  v.  James  (1873),  L.  R  16  Eq. 

J.  lOa  153;  42  L.  J.  Ch.  3S6;  Backhouse  v. 

8  See  as  to  this,  Hockley  v.  Bantock  Charlton  (1878),  8  Ch.  D.  444;  Lees  v. 

(1828),  1  Russ.  141;  Keys  v.  Williams  Fisher  (1882).  29  Ch.  D.  288;  Snell's 

(1838),  8  Y.  &  a  Ex.  55,  462;  7  U  J.  Equity  (11th  ed),  84a 
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Cessat  Eationb  Leqis,  Cessat  Ipsa  Lex. 

Legal  estates  were  those  cognizable  by  courts  of  law ;  and 
equitable  estates,  those  of  which  courts  of  equity  alone  took 
notice.  When,  then,  we  ceased  to  have  courts  of  law  and  courts 
of  equity,  it  might  have  been  anticipated  that  distinction  be- 
tween  the  estates  would  have  vanished.  But  its  annihilation 
was  hardly  even  suggested.  A  large  part  of  the  jurisprudence 
of  the  country  had  grown  up  upon  Its  foundation;  and  the 
courts  continued  to  speak  of  legal  and  equitable  estates  just  as 
though  there  still  were  such  things,  and  to  apply  the  rules  de- 
veloped in  connection  with  the  phrases.  A  recent  writer,  re- 
ferring to  the  Judicature  Act,^  has  well  said :  ^ 

'*  Section  24  of  the  above-mentioned  act  in  effect  enacted  that,  in  future 
courts  constituted  by  the  act,  which  embraced  the  previouslj  existing^ 
courts,  both  of  law  and  equity,  should  give  to  aU  equitable  estates,  rights, 
titles  and  claims  the  same  effect  which  would  have  been  given  thereto  by 
the  court  of  chancery  before  the  passing  of  the  acL  Since  the  coming  into 
operation  of  the  act,  equitable  estates  and  interests  have  therefore  been 
equally  enforceable  with  legal  estates  and  interests  and  in  the  same  forum ; 
and  it  follows  that,  in  this  sense  and  to  this  extent,  being  enforceable  in 
the  courts  of  law,  they  might  now  be  styled  legal  estates  and  interests,^ 

Another  writer  (whose  book  is  highly  creditable  to  him) 
thinks  that 

"the  important  thing  is  to  get  rid  of  this  double  ownership  as  quickly  as 
possible;  and  now  that  the  conflict  of  jurisdiction  out  of  wnich  arose  this 
conflict  of  law  is  abolished,  it  ought  not  to  be  difllcult  to  accomplish  this 
reform."' 

That  which  had  made  distinction  between  legal  and  equi- 
table estates  was  thus  sent  down  to  oblivion;  the  distinction 
had  always  been  an  incongruous  and  disturbing  factor  in  our 
jurisprudence;  courts  of  equity  had  found  themselves  "checked 
.    .    .    and  obstacles  thrown  in  their  way"  because  of  it; 
fraud-lictions  had  been  invented  and  elaborated  wherewith  to 
minimize  the  evils  of  it;  and  judicial  tears  had  been  shed  over 
it,  because  thereby  priorities  were  oft-times  settled  not  accord- 
has  said:  "It  could  not  happen  in    (1754),  2Ve&  Sr.  578.)  Unfortunately 
any  other  country  but  this,  because    Canada  and  the  United  States  in- 
the  jurisdiction  of  law  and  equity    herited  the  anomaly  with  the  di- 
is    administered  here    in   different    Tided  jurisdiction  of  the  courta 
courts.    .    .    •    But  if  this  had  hap-        >  Imp.  St  86  &  87  Vic.,  oh.  60. 
pened  in  any  other  country,  it  could        *Ency.  of  Laws  of  Eng;,  voL  89. 
never  have  made  a  question;  for  if    And  see  Emmerson  v,  Ind  (1886),  3;^ 
the  law  and  equity  be  administered    Ch.  D.  323;  55  L.  J.  Ch.  008. 
by  the  same  jurisdiction,  the  rule       'Markby's  Elements  of  Law  (4tU 
qtii  prior  est  tempore^  potior  est  jure    ed.),  sea  335t 
must  hold,*^    (Wortley  v.  Birkhead 


260  OSTENSIBLE  OWNERSHIP  AND  AGENCY. 

be  such  as  will  be  evidence  of  fraud,  but  that  the  fraud  of 
which  it  is  evidence  may  be  absolutely  non-existent.^  For  ex- 
ample, in  a  very  recent  case,^  Sir  F.  EL  Jenne  said  that  there 
was 

'*  negligeDce  so  gross  as  would  justify  the  court  of  chancery  in  concluding 
that  there  had  been  fraud  in  an  artificial  sense  of  the  word.  •  •  •  I  do 
not  mean  to  suggest  that  there  was  any  fraud  in  fact'' 

Mr.  Beven  has  said  all  that  can  be  said '  in  defense  of  this 
seeming  confusion,  but,  it  is  thought,  with  scant  success.  The 
argument  may  be  put  in  this  way:  Xo  man  can  claim  an  es- 
tate against  another  person  whom  he  has  defrauded  out  of  the 
estate;  a  purchaser  acts  for  himself,  and  owes  no  duty  of  care- 
fulness to  anybody  else;  there  are,  however,  certain  well-known 
courses  of  procedure  usually  adopted  by  purchasers;  and  if 
they  depart  from  those  well-known  courses,  with  the  result 
that  the}^  come  into  competition  with  other  claimants  to  the 
property,  their  action  may  be  taken  as  evidence  of  an  intention 
to  defraud  those  other  claimants,  although  in  admitted  fact 
there  was  no  such  intention.^  The  startling  result  of  which  is 
that,  although  evidence  of  that  which  does  not  exist  is  usually 
associated  with  perjury,  here  it  becomes  the  foundation  of  ju- 
dicial decision.  Lord  Justice  Bramwell's  vigorous  language 
ought  to  have  ended  further  perversion  of  the  word  "  fraud," 
and  would  have  done  so  had  the  road  been  clear  without  it: 

'^I  am  of  the  opinion,  with  an  exception  I  will  presently  avert  to^  that 
to  make  a  man  liable  for  fraud  moral  fraud  must  be  proved  against  him. 

I  In  Pollock  on  Contracts  (6th  ed.),  jurnnuU  (1848),  6  Moa  P.  CL  810^  and 

504  (see  also  pp.  401,  402),  it  is  said:  of  Parke,  K,  in  Egerton   ▼.  Earl 

"It  must  also  be  remembered  that  Brownlow  (1853),  4  H.  L.  GL  124;  23 

for  a  long  time  equity  judges  and  L.  J.  Ch.  848.  And  see  per  Williams, 

text  writers  thought  it  necessary  or  J.,  idgip.  77,  and  per  Alderson,  B., 

prudent  for  the  support  of  a  bene-  id.,  p.  109.   Mr.  Pomeroy  agrees  that 

ficial   jurisdiction    to   employ   the  courts    of    equity    "have    always 

term   *  fraud'  as  nomen  generalia-  treated  the  word 'fraud 'in  a  very 

simuvi,    *  Constructive   fraud'  was  elastic    manner."    On  Equity  Jur. 

made  to  include  almost  every  class  (2d  ed.),  g  803.    And  see  per  James, 

of  cases  in  which  any  transaction  is  L.  J.,  in  Torrance  ▼.  Bolton  (1872), 

disallowed,  not  only  on  grounds  of  L.  R.  8  Ch.  App.  124;  42  L.  J.Ch*  179. 

fair  dealing  between  the  parties,  but  *  Oliver  v,  Hinton  (18d9),  2  Ob,  264 ; 

on  grounds  of  public  policy."    For  68  U  J.  Oh.  588L    In  the  same   case 

judicial  condemnation  of  "subter-  Lindley,  M.  R.,  substituted  '^ gross 

f  uges  and  contrivances  and  evasions  negligence  "  for  fraud, 

to  which  judges  in  England  long  *0n  Negligenoe,  1684     And   see 

resorted    in    struggling     against"  900  flf,  1624-1628. 

other   rules,  see    the   language   of  *See  Agra  Bank  ▼.  Barry  (1874), 

Lord  Campbell  in  RamloU  v.  Soo-  L.  R.  7  H.  Ia  180. 
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I  do  not  anderstand  legal  fraud.  To  xaj  mind  it  has  no  more  meaninfi: 
than  legal  heat  or  legal  cold,  legal  light  or  legal  shada  There  never  can 
be  a  well-founded  complaint  of  legal  fraud,  or  of  anything  else,  except 
where  some  duty  is  shown  and  correlative  right,  and  some  violation  of 
that  duty  and  right  And  where  these  exist  it  is  much  better  that  they 
should  be  stated  and  acted  on,  than  that  recourse  should  be  had  to  a  phrase 
illogical  and  unmeaning,  with  the  consequent  uncertainty. '^  ^ 

For  example,  the  owner  of  an  estate  deposits  the  title-deeds 
as  secnrity  for  a  loan  (that  is,  makes  an  "  equitable  "  mortgage 
of  the  property*),  and  afterwards  conveys  the  legal  estate  to  a 
subsequent  mortgagee,  who  makes  no  inquiry  for  the  deeds. 
Now  it  may  be  as  clear  as  possible  (indeed  it  may  be  admitted) 
that  the  subsequent  mortgagee  had  not  the  slightest  idea  of 
defrauding  anybody ;  that  he  was  absolutely  unaware  of  the 
existence  of  the  equitable  mortgage;  and  yet  he  will  be  re- 
fused priority,  because  it  is  said  that  not  asking  for  the  deeds 
was  "evidence  of  an  intention  "  to  defraud  a  possible  holder  of 
the  deeds.'  It  may  even  be  that  as  a  trustee  he  thought  the 
solicitors  of  the  estate  had  the  deeds;  nevertheless  bis  inaction 
will  be  ascribed  to  fraud.*  Fictitious  fraud  is  thus  postulated 
in  order  that  justice  may  be  done.  There  must  be  something 
more  rational  than  this,  somewhere. 

And  observe  further,  as  to  frauds  of  this  sort,  that  had  the 
second  mortgagee  asked  for  the  deeds  and  been  put  off  with 
some  excuse,  the  stigma  of  bad  faith  would  not  have  attached 
to  him;*  and  if,  upon  asking  for  them,  he  had  been  given  a 
bundle  which  was  said  to  contain  them,  but  did  not,  his  char- 

iWin  V.  Bell  (1878),  3  Ex.  D.  243;  290.    For  those  accustomed  to  the 

47  L  J.  Ex.  707.  American  Jaw  the  supposititious  case 

*In  Parker  v.  Carolina  (1898),  53  in  the  text  may  be  varied  by  substi- 

S.  C.  583;  31  S.  E.  R.  676,  it  was  said  tuting  a  contract  for  a  mortgage  in- 

that  "the  rule  is  well  established  in  stead  of  a  deposit  of  the  deeds. 

England,   and   has  received    some  '  Worthington  v.  Morgan  (1849),  16 

support  in  this   country,  that   an  Sim.  547;  18  L.  J.  Ch.  283. 

eqaitable  mortgage  on  the  land  is  ^  Lloyds  Bank  v.  Jones  (1885),  29 

created  by  the  deposit  of  title-deeds  Ch.  D.  221;  54  L.  J.  Ch.  931. 

as  security  for  debt;  but  the  doctrine  «  Plumb  v,  Fluitt  (1791).  2  Anstr. 

is  generally  rejected  in  the  United  432;  Hewitt  v.  Loosemore  (1851),  9 

Statea    The  rule  as  administered  in  Ha.  449;  21  L.  J.  Ch.  69;  Espin  v. 

England  grew  out  of  the  fact  that  Pemberton  (18.%0)»  5  Jur.  N.  &  157;  28 

there  was  no  general  system  of  reg-  L.  J.  Ch.  808:  28  id.  311;  Agra  Bank 

istration,  as  in  this  country,  and  the  v.  Barry  (1874),  L.  R.  7  H.  L.  135; 

system  of  conveyancing  rendered  it  Garnham  v.  Skipper  (1885),  55  L.  J. 

necessary  to  have  possession  of  the  Ch.  263;  Newman  v.  Newman  (1885), 

muniments  of  title.**  And  see  Tiede-  28  Ch.  D.  674;  54  L.  J.  Ch.  598, 
man  on  Real  Property  (2d  ed.),  g§  289, 
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acter,  though  he  never  untied  the  string,  would  have  remained 
unstained.^  Fictitious  fraud  is  plainly  of  somewhat  ambigu- 
ous and  refractory  character. 

For  we  seem  by  these  results  to  be  compelled  to  say  that  it 
is  the  duty  of  a  mortgagee  to  inquire  for  the  deeds,  and  not  his 
duty  to  look  at  them  when  he  gets  them;  that  he  will  lose  pri- 
ority if  he  does  not  ask  for  the  deeds,  but  gain  it  if  he  does, 
though  he  never  gets  them,  but  only  a  bundle  of  other  things ; 
that  he  will  be  declared  to  have  acted  fraudulently  if  he  care- 
lessly leaves  the  deeds  outstanding,  but  to  have  comported  him- 
self as  a  gentleman  if  he  receives  a  parcel  which  he  thinks 
contains  them,  and  never  bothers  himself  to  open  it. 

Ingenious  and  elaborate  as  all  this  is,  its  radical  defect  surely 
is  its  lack  of  reality.^  And  its  lack  of  reality  is  attributable  to 
the  fact  that  a  wrong  principle  is  being  applied  —  fiction  is  em- 
ployed (once  more)  to  avoid  the  disastrous  effect  of  rooted  ideas. 
As  between  two  claimants,  one  has  that  sort  of  an  estate  which 
in  former  days  and  because  of  defective  administration  of  jus- 
tice had  a  tactical  but  unmerited  advantage;  the  advantage 
in  those  days  could  be  taken  away  only  upon  the  ground  of 
fraud;  in  many  cases, however,  in  which  there  is  no  fraud,  jus- 
tice plainly  requires  a  decision  against  the  legal  title;  fraud  is 
therefore  imagined  or  imputed;  and  with  the  help  of  fictitious 
fraud  justice  is  done. 

Until  a  recent  decision  of  Mr.  Justice  Kay*  a  further  refine- 
ment existed  of  most  annoying  and  elusive  sort,  namely,  between 
the  character  of  the  fraud  which  would  postpone  a  prior  owner 
if  he  held  the  legal  estate,  and  the  character  of  the  fraud  which 
would  postpone  him  if  he  had  the  equitable  estate  only.  It  w^as 
thought  that  as  the  legal  title  was  stronger  than  the  equitable 
it  would  take  more  fraud  to  postpone  it.  And  when  it  is  re- 
membered that  the  fraud  necessary  to  postpone  the  legal  estate 
did  not  necessarily  imply  the  existence  of  "an  actual  intention 
to  commit  a  fraud,"  *  but  was  itself  of  a  most  special  and  imagi- 
nary description,  it  is  with  a  sense  of  great  relief  that  we  wel- 

iRatcliffe  v.  Barnard  (1871),  L.  R.  'Taylor  v.  Russell  (1891).  1  Ch.  8; 

6  Ch.  652:  40  L.  J.  Ch.  777;  Colyer  v.  CO  L.  J.  CIl  1;  (1893)  A.  Q  261;  61 

Finch  (1856),  5  H.  L.  C.  905;  28  L.  J.  L.  J.  Ch.  657. 

Ch.  65.  <  Dowle  v.  Saunders  (1864),  3  H.  & 

'See  the  subject  discussed  in  ch.  M.  250;  84  L.  J.  Ch.  87« 
XIX, 
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Observe  the  law  with  reference  to  "  non-negotiable  "  choses  in 
action.  Until  the  statute  permitting  their  assignment,  it  was 
impossible  for  a  purchaser  to  acquire  a  legal  estate  in  them». 
and  yet  a  purchaser  from  an  ostensible  owner  of  them  might 
estop  the  true  owner  from  setting  up  his  title.  If  the  true 
owner  had  assisted  the  ostensible  owner  in  his  misrepresenta- 
tion of  ownership,  by  furnishing  him  with  the  indicia  of  title 
to  them,  he  would  be  estopped.^  Change  of  position,  not  the 
acquisition  of  the  legal  title,  is  all  that  is  required  for  estoppel. 

Note,  too,  the  law  of  principal  and  agent  with  reference  ta 
estoppel.  A  principal  in  some  way  assists  a  misrepresentation 
of  his  agent  as  to  the  scope  of  his  authority ;  a  third  person 
acts  upon  that  misrepresentation,  and  the  principal  is  bound. 
It  is  not  necessary  that  the  third  person  should  have  acquired 
any  legal  estate.  In  fact,  frequently  the  question  is  not  one  of 
estate  at  all.    Change  of  position  is  all  that  is  essential. 

So  also  in  regard  to  the  law  with  reference  to  the  execution 
of  documents.  An  owner  is  tricked  into  executing  a  deed ; 
the  deed  is  not  binding  because  of  the  fraud;  upon  the  faith  of 
the  deed  some  third  person  changes  his  position,  and  the  owner 
is  estopped  from  asserting  that  the  deed  is  not  his.  In  this  de- 
partment of  the  law  it  has  not  been  thought  necessary  as  a  pre- 
requisite of  estoppel  that  the  purchaser  should  have  the  legal 
estate.    Change  of  position  is  sufficient. 

Application. 

Suppose  the  owner  of  property,  real  or  personal,  transfers 
it  absolutely  —  title,  evidence  of  title,  and  possession  —  to  a 
trustee  in  such  a  way  that  there  is  no  trace  of  a  trust  visible; 
and  that  the  trustee  afterwards  fraudulently  disposes  of  some 
estate  in  the  property  to  an  innocent  purchaser  for  value. 
This,  according  to  the  law  of  estoppel,  is  a  clear  case;  the 
owner  is,  of  course,  estopped, —  he  has  accredited  the  title  of 
his  trustee  and  cannot  deny  it.*  According  to  the  rule  under 
discussion,  however,  the  case  depends  upon  the  nature  of  the 
estate  which  the  purchaser  obtains.  The  competing  principles 
are  here  in  sharp  conflict.  One  of  them  must  eventoally  give 
way. 

1  See  ch.  XXIL  51 N.  Y.  G45;  Clarke  v.  Roberts  (188 1), 

«DUlage  V.  Commercial  Bank  (1873),    25  Hun  (N.  Y.),  86. 
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them  and  acted  as  a  director;  yet  the  true  owner  was  not  es- 
topped to  deny  the  trustee's  ownership  as  against  an  equitable 
interest  in  the  shares  wrongfully  created  by  the  trustee.  The 
law  permitted  directors  so  to  qualify;  acting  as  a  director  was 
therefore  no  evidence  of  ownership;  the  purchaser  knew  that 
the  ostensible  owner  might  be  a  trustee.     Caveat  emptor. 

In  another  case  the  deed  by  which  the  trust  was  constituted 
indicated  that  the  purchase-money  had  been  paid  by  the  trustee. 
It  therefore,  to  that  extent,  negatived  the  idea  of  a  trust;  and 
yet  the  true  owner's  estate  was  upheld  as  against  the  equitable 
estate  of  a  purchaser  from  the  trustee.  The  indications  were 
misleading,  but  might  have  been  suspected  to  be  such.  Caveat 
emptor. 

In  yet  another  case  ^  a  solicitor  took  a  mortgage  in  the  name 
of  his  clerk,  and  left  it  and  the  deeds  in  the  clerk's  possession; 
the  clerk  fraudulently  deposited  the  deeds  (created  an  equitable 
interest);  and  the  solicitor  was  not  estopped.  The  clerk  might 
be  a  trustee.     Caveat  emptor. 

All  that  can  be  said  as  against  such  reasoning  is  (1)  that  it 
is  just  as  applicable  to  the  case  of  a  purchaser  of  the  legal  es- 
tate as  to  a  purchaser  of  an  equitable  estate,  while  it  is  ap- 
plied to  the  latter  only;  (2)  that  it  ought,  therefore,  to  be 
applied  to  both  such  cases,  or  else  be  discarded  altogether;  and 
(3)  that  the  principles  of  estoppel  are  those  properly  appli- 
cable to  all  such  cases,  and  would  have  decided  the  other  way 
the  cases  which  have  just  been  cited. 

According  to  the  law  of  estoppel, 

**  where  the  owner  has  lent  himself  to  accredit  the  title  to  another  person, 
by  placing  in  his  power  those  symbols  of  property  which  have  enabled  him 
to  hold  himself  out  as  a  purchaser  of  the  goods," 

such  owner  will  be  estopped  from  setting  up  his  title;  and  it  is 
quite  immaterial,  in  the  application  of  such  law,  what  sort  of 
an  estate  has  been  acquired  by  the  purchaser — change  of  posi- 
tion upon  the  faith  of  the  representation  is  all  that  is  requisite. 
Estoppel  says  that  if  a  man  selects  a  rascal  as  his  trustee, 
and  supplies  him  with  completest  cheating  apparatus,  he  must 
himself  bear  the  burden  of  the  ensuing  rascalities,  and  is  not 
to  be  allowed  to  shoulder  them  off  upon  such  persons  as  may 
be  swindled,  and  that  the  difference  in  the  sort  of  swindle  can* 
not  affect  the  result. 

»  CaiTitt  V.  Real  (1889),  42  Ch.  D.  268;  58  Lw  J.  Ch.  68a 
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social  duty  of  exercising  "  an  appropriate  measure  of  prudence 
to  avoid  causing  harm  to  others;"^  and  it  makes  little  allow- 
ance for  mistakes  and  oversights  which  have  resulted  in  dam- 
age to  other  people.^ 

The  introduction  of  such  ideas  into  the  law  of  priorities  will 
probably  not  be  at  once  conceded  by  the  profession.  But  event- 
ually it  will  be  recognized  that  in  the  application  of  estoppel 
to  the  various  branches  of  the  law  there  must  be  some  one 
standard  of  conduct  for  all  of  them.  A  greater  degree  of  pru- 
dence may  be  required  in  some  departments  than  in  others;  but 
that  will  be  because  of  some  greater  probability  of  danger  to 
other  people,  and  not  because  it  is  impossible  to  point  to  a  gen- 
eral principle  such  as  that  requiring  "an  appropriate  measure 
of  prudence  to  avoid  causing  harm  to  others." 

And  further,  we  shall  eventually,  by  comparison  of  cases  from 
the  different  departments,  arrive  at  some  unifying  understand- 
ing as  to  the  "measure  of  prudence"  which  will  be  considered 
to  be  "  appropriate."  Here  the  egoistic  and  the  altruistic  views 
of  conduct  will  meet  in  sharp  conflict;  but  the  battle  will  be  to 
the  latter,  for  man's  developjment  tends  now  strongly  in  that 
direction.* 

Apologies  for  the  Old  Rule. 

The  usual  defense  of  the  rule  which  favors  the  legal  estate 
may  be  stated  as  follows: 

"When  we  hear,  therefore,  of  a  purchaser  for  valuable  consideration 
taking  the  title  free  of  every  trust,  or  equity,  of  which  he  had  not  notice, 
it  is  intended  that  he  is  a  purchaser  of  a  title  perfect  on  its  face;  for  every 
purchaser  of  any  imperfect  title  takes  it  with  aU  its  imperfections  on  its 
head.  It  is  his  own  fault  if  he  conHdes  in  a  title  which  ap|3ears  defective 
to  his  own  eyes;  and  he  does  so  at  liis  peril  Now  every  equitable  title  is 
incomplete  on  its  face;  it  is  in  truth  nothing  more  than  a  title  to  go  into 
chancery  to  have  the  legal  estate  conveyed,  and  therefore  everj[  purchaser 
of  a  mere  equity  takes  it  subject  to  every  clog  that  may  lie  on  it,  whether 
he  has  had  notice  of  it  or  not^  But  the  purchaser  of  a  legal  title  takes  it 
discharged  of  every  trust,  or  equity,  which  does  not  appear  on  the  face  of 
the  conveyance,  and  of  which  he  has  not  had  notice  either  actual  or  con- 
structive."* 

1  See  ch.  V.  Eyre,  0.  J.,  in  Plumb  v.  Fluitt  (1791), 

» See  ch.  VIIL  2  Anstr.  432.  •*  The  person  who  takes 

•  See  ch.  V.  the  legal  estate  without  the  deeda« 

<  Chew  V.  Barnet  (1824),  11  Serg.  &  in  a  case  like  this,  appears  to  me, 

R.  (Pa.)  392;    quoted    in    E'  aus  v.  unless  there   be  fraud,  to  be  less 

Roanoke  Sav.   Bank  (1897),  93  Va,  blamable  than  he  who    takes  the 

294;  28  a  E.  R  325.    And  see  per  deeds  without  the  estate.** 
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To  this  several  answers  may  be  made: 

1.  It  is  but  a  method  of  alleging  the  former  imperfection  of 
the  administration  of  justice.  If  the  equitable  title  was  im- 
perfect, it  was  only  because  the  law  was  imperfect  in  refusing 
to  recognize  equitable  titles  —  an  imperfection  which  has  now 
been  removed. 

2.  The  major  premise  of  the  argument  is  that  a  purchaser 
who  takes  with  knowledge  of  one  imperfection  ought,  for  that 
reason,  be  held  to  have  taken  it  subject  to  every  other  imper- 
fection which  it  may  have — a  man  takes  a  title  imperfect  in 
its  legal  aspect,  therefore  he  "  takes  it  subject  to  every  clog."  A 
purchaser  of  the  legal  estate,  then,  subject  to  a  lease  (one  im- 
perfection) ought  to  take  it  "  subject  to  every  other  clog  that 
may  lie  on  it?"  That  would  not  be  pretended;  but  it  is  just 
as  rational  as  the  contention  that  a  purchaser  subject  to  a  legal 
mortgage  takes  the  property  "subject  to  every  other  clog." 

3.  The  contention  presupposes  that  all  purchases  are  of  the 
whole  estate  in  the  property:  "It  is  his  own  fault  if  he  con- 
fides in  a  title  which  appears  defective  in  his  own  eyes."  But 
if  a  purchaser  has  agreed  to  purchase  subject  to  a  legal  mort- 
gage, the  title  to  the  thing  sold  does  not  appear  to  be  defective. 
On  the  contrary  it  appears  to  be  perfect. 

Actual  and  Contractual  Estates. 

From  what  has  been  said  it  might  be  inferred  that  "  legal " 
and  "equitable"  estates  had  become  altogether  solecisms  and 
anachronisms.  A  lefijal  estate  was  once  recognized  bv  courts 
of  law;  an  equitable  estate  was  recognized  by  courts  of  equity 
only;  there  is  now  but  one  court;  therefore  the  distinction 
must  be  at  an  end. 

It  must  be  remembered,  however,  that  although  the  phrases 
connoted  much  that  was  unreal  and  defective,  vet  that  they 
served  to  separate  two  sorts  of  estates  between  which  there 
was  real  distinction;  and  that  such  distinction  still  remains  and 
mast  remain,  although  it  can  no  longer  be  said  that  there  exists 
a  court  whose  jurisdiction  is  limited  by  it. 

For  there  must  always  be  a  difference  between  a  conveyance 
of  land  and  a  contract  to  convey  it.  In  the  former  case  the 
transferee  has  the  land;  while  in  the  latter  he  has  only  a  con- 
tract under  which  he  is  entitled  to  get  it.    And  if  we  are  con- 
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tent  to  attach  misleading,  or  at  best  non-significant  adjectives 
for  the  purposes  of  classification,  we  may  still  continue  to  eall 
the  one  a  "legal"  and  the  other  an  "equitable"  estate.  But 
it  would  be  absurd  and  unscientific  to  perpetuate  phrases  that 
have  lost  their  meaning,  and  that  are  associated  with  all  sorts 
of  irrationalities.  Other  and  more  appropriate  names  must  be 
found. 

The  present  writer  ventures  to  suggest  that  where  the  title 
has  been  transferred  the  purchaser  has  an  actual  estate;  and 
where  he  has  but  a  right  to  get  the  title  he  has  a  contractual 
estate.^ 

Now  it  must  be  observed  that  the  language  which  we  have 
been  suggesting  is  not  inconsistent  with  the  statement  that 
where  the  equities  are  equal  the  actual  will  prevail  over  the 
contractual.  For  the  position  assumed  was  that,  as  between 
two  competing  grantees,  one  of  them  has  it  and  can  lose  it  only 
by  estoppel.  The  defects  of  the  current  rule  are  those  pertain- 
ing to  its  origin,  principally  the  failure  of  the  courts  of  law  to- 
recognize  in  any  way  the  existence  of  those  estates  in  land 
which  were  known  as  equitable  estates.  For  example,  if  land 
already  under  mortgage  were  subsequently  sold  to  two  per- 
sons, each  having  no  notice  of  the  other,  the  rule  awarded  prior- 
ity  to  the  one  who  succeeded  in  getting  the  mortgagee  to  con> 
vey  the  legal  estate  to  him.  It  was  said  that  this  one  had  the 
only  estate  which  a  court  of  law  would  recognize;  that  the 
equities  were  equal,  and  that  the  law  must  prevail.  To  un- 
sophisticated people  it  is  very  clear  that  a  mortgagor  has  often 
a  very  substantial  estate  in  the  land,  and  that  the  law  is  irra- 
tional which  declines  to  regard  that  fact. 

Applying  the  proposed  phraseology  to  the  same  case,  we 
would  say  that  the  first  of  the  purchasers  from  the  mortgagor 
acquired  the  estate  which  he  had  to  sell  (had  the  actual  estate);, 
that  if  the  second  purchaser  is  to  be  preferred  it  must  be  be- 
cause the  first  is  in  some  way  estopped  from  setting  up  his  es- 
tate; and  that  nothing  which  the  mortgagee  may  do  can  in  any 
way  affect  that  result. 

And  we  do  not  say  that  the  first  purchaser  wins  because  of 
the  incapacity  of  any  court  to  recognize  estates  in  land  that  to 

^It  is  a  curious  coincidence  that    might  be  invoked  to  support  the  an-- 
\nciful  etymology    (controrSLCiix&l)    tithesis  here  8uggcsted« 
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to  it  In  other  words,  the  foundation  rests  in  the  principle  of  estoppeL 
Thus  far  the  jyrinciples  of  American  cases  appear  to  me  to  be  in  harmony 
with  the  principles  of  English  law" 

"Cases  .  .  .  which  relate  to  competition  between  equitable  and  legal 
rights  to  stock  or  shares  have  really  no  bearing  here.  Whether  the  re> 
spon  dents  are  estopped  from  sajring  that  Blake  way  had  not  their  author- 
ity to  dispose  of  the  certificates  m  question  is  in  my  opinion  the  sole  ques- 
tion presented  for  decision  in  these  appeals."  ^ 

Lord  !]^erscbell  in  the  same  case  adopts  estoppel  as  the  true 
ground  of  decision : 

"  If  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  ap- 
parent ownership,  and  right  of  disposition  of  it,  he  is  estopped  from  assert- 
ing his  title  as  against  a  person  to  whom  such  third  party  has  disposed  of 
it  and  who  received  it  in  good  faith  and  for  value.  And  this  doctrine  has 
been  held  by  the  court  of  appeals  of  the  state  of  New  York  to  be  applica- 
ble to  the  case  of  certificates  of  shares  with  the  blank  transfer  and  power 
of  attorney  signed  by  the  registered  owner,  handed  by  him  to  a  broker 
who  fraudulently,  or  in  excess  of  his  authority,  sells  or  pledges  them.  The 
banks,  or  other  persons  taking  them  for  value  without  notice,  have  been 
entitled  to  hold  them  as  against  the  owner.  As  at  present  advised  I  do 
not  see  any  difference  between  the  law  of  the  state  of  New  York  and  the 
law  of  England  in  this  respect" 

In  a  similar  case  in  Illinois,  Scott,  C.  J.,  said : 

"The  efifect  of  what  was  done  was  to  place  the  equitable  title  to  the 
stock  in  the  assi^ee,  and  if  it  was  done  for  a  valuable  consideration  it 
will  surely  be  obligatory  on  the  assignor,  if  living.  In  such  cases  it  is  a 
matter  of  no  concern  to  the  assignor  whether  the  assignee  ever  avails  him- 
self of  the  power  of  attorney  embodied  in  the  assignment  to  have  the  stock 
transferred' to  him  on  the  books  of  the  corporation,  so  that  he  may  become 
the  legal  as  well  as  the  equitable  owner.  Equity  will  certainly  give  the 
assignor  no  relief  against  the  bona  fide  sale  of  stock  in  that  way,  although 
the  assignee  may  never  choose  to  have  the  stock  transferred  to  him  under 
the  by-laws  of  the  corporation."  ^ 

To  the  same  effect  is  the  later  case  in  the  same  state: 

**  So  far  as  concerned  third  persons  dealing  with  him  without  notice  of 
the  secret  agency  and  trust  he  was  the  absolute  owner  in  his  own  right, 
with  full  power  and  authority  to  convey,  lease  or  otherwise  contract  in  re- 
gard to  the  property,  or  any  part  thereof,  or  any  interest  therein."* 

This  principle  sometimes  leads  in  Canada  and  the  United 
States  to  the  complete  disregard  of  the  argument  derived  from 
the  position  of  the  legal  estate.^  For  example,  in  one  case  in 
which  the  legal  title  to  land  was  outstanding  in  the  Crown,  a 
trustee  made  a  fraudulent  disposition  of  the  property  and  the 
purchaser  was  held  to  be  entitled  as  against  the  beneficiary, 

Boyd,  C,  said: 

"  Briggs  V.  Jones  illustrates  the  very  reasonable  proposition  that  where 
the  owner  of  land  transfers  it  to  another  so  as  to  enable  him  to  deal  with 
it  OS  his  own,  he  is  guilty  of  such  culpable  imprudence  that  he  cannot 
afterwards  assert  his  title  as  against  rights  which  that  other  may  have 
created  for  value  in  favor  of  an  innocent  third  party."* 

1  Colonial  Bank  v.  Cady  (1890),  15  *See  Tiffany  &  BuUard  on  Trusts, 
App.  Cas.  267;  60  L.  J.  Ch.  131.  197  ff. 

2  Otis  V.  Gardner  (1883),  105  111.  442.  »  Moore  ▼.  Kane  (1894X  34  Ont  544. 

3  West  Chicago  v.  Morrison  (1896), 
160  III.  288;  43  N.  E.  R  397. 
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son,  from  asserting  his  title,  while  under  the  same  state  of  faots  be  may 
reclaim  from  suoh  purchaser  a  bond  and  mortgage,  or  a  certificate  of  in- 
debtedness like  the  one  in  question?  As  to  the  former  he  is  estopped,  while 
as  to  the  latter  the  same  state  of  faots,  it  is  insisted,  will  work  no  such  re- 
sult The  counsel  for  the  plaintiff  insists  that  such  distinction  should  be 
made  for  the  reason  that  the  purchaser  of  corporate  shares  and  chattels 
from  the  apparent  owner  obtains  a  legal  title  which  is  valid  and  may  be 
asserted  in  a  court  of  law,  while  the  assignee  of  a  chose  in  action,  not  ne- 
gotiable at  common  law,  obtained  an  equitable  title  only;  and  that  "the 
equity  of  the  former  owner,  being  prior  in  time  to  that  acquired  by  the 
purchaser,  is  superior  thereto,  the  rule  in  equity  being  that,  where  the 
equities  are  equal,  the  first  in  time  shall  prevail;  but  upon  what  ground 
the  same  state  of  facta  that  vnll  estop  a  party  from  the  assertion  of  a  legal 
title  will  not  estop  him  from  the  assertion  of  an  equitable^  the  counsel  fails 
to  shoWf  for  the  very  good  reason  that  no  such  ground  exists.  It  is  so  obvt- 
ous  that  tlie  estoppel  slwuld  upon  principle  apply  to  the  latter  equally  with 
the  former y  that  a  distinction  can  only  be  justified  upon  authority.** 

Factors  Acts. —  It  is  worth  noting  that  the  Factors  Acts,*  pro- 
ceeding as  they  do  upon  rough  principles  of  estoppel,  operate 
quite  independently  of  considerations  of  legal  estate.  They  pro- 
vide that  under  varying  circumstances  "  any  sale,  pledge  or 
other  disposition  "  of  goods  by  an  ostensible  owner  or  agent 
shall  be  as  valid  "as  if  such  person  were  the  owner  of  the 
goods,^'  or  "  were  expressly  authorized  by  the  owner  of  the 
**goods  to  make  the  same." 

As  we  have  seen,  the  present  law  declares  that  if  a  trustee 
should  fraudulently  create  an  equitable  mortgage  of  the  estate, 
the  mortgagee  aijd  not  the  beneficiary  would  be  the  one  to 
suffer;  for  he  has  not  acquired  the  legal  estate,  the  equities 
are  equal,  and  the  beneficiary  is  first  in  time.  Estoppel  would 
otherwise  decide;  for  the  mortgagee  upon  the  faith  of  osten- 
sible ownership  had  changed  his  position.  The  Factors  Acts 
similarly  protect,  not  merely  where  there  has  been  an  absolute 
sale,  but  where  also  there  has  been  a  "pledge  or  other  disposi- 
tion "  of  the  property. 

American  Law. —  With  the  dual  system  of  courts  it  was  in- 
evitable that  some  of  the  resulting  anomalies  above  referred  to 
should  be  introduced  into  the  United  States.  Begistratioa  sys- 
tems with  respect  to  transfers  of  real  estate ;  the  greater  in- 
clusiveness  of  the  application  to  choses  in  action  of  the  laws 
of  "negotiability ;  "^  and  the  complete  recognition  of  the  prin- 
ciples of  estoppel  in  the  same  department,  have,  however,  in 
later  years  reduced  the  number  of  cases  in  which  appeal  is 
made  to  the  legal  estate  almost  to  zero;  and  their  vanishing- 


s=> 


162  &  53  Vic  (Imp.),  eh.  45;  Rev.       2  See  ch.  XXIV. 
St  Ont  (1897),  ch.  150. 
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infrequency  has  been  accompanied  by  decreasing  regard  for  its 
authority. 

No  doubt  it  could,  with  some  appearance  of  justness,  be  said 
in  Pennsylvania  in  1824  that 

"the  distinction  between  legal-and  equitable  titles  is  as  acourately  marked 
and  as  carefally  preserved  here  as  in  England;  "^ 

and  in  some  of  the  courts  the  distinction  is  still  kept  operative 
by  the  duplication  of  the  methods  of  administration;'  but  upon 
the  whole  the  considerations  above  referred  to  have  induced 
the  frame  of  mind  in  which  it  is  said  that 

*'an  equitable  estate  may  be  mortgaged,  and  the  lien  of  that  mortgage 
will  not  be  defeated  by  a  subsequent  conveyance  of  the  naked  legal  title, 
where  the  rights  of  innocent  purchasers  are  not  involved."  ' 

I  Chew  V.  Barrett,  11  Serg.  &  R  889.        »  Arlington  v.  Gates  (1898).  57  NeK 
'Qeveland  v.  Cleveland  (1899),  93    286;  77  N.  W.  R.  677. 
Fed.  R.  lia 


CHAPTER  XIX. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY^ LAND -POSSESSION 

OF  THE  DEEDa 

Various  rules,  or  various  statements  of  the  same  rule,  have 
been  formulated  with  reference  to  possession  of  the  title-deeds 
in  contests  for  priority. 

L  In  1787  Buller,  J.,  said : 

« It  is  an  established  rule  in  a  court  of  equity  that  a  second  mortgagee 
who  has  the  title-deeds,  without  notice  of  any  pnor  incumbrancer,  shall  be 
preferred;  because  if  a  mortgagee  lends  money  ujwn  mortgage  without 
taking  the  title-deeds,  he  enables  the  mortgagor  to  commit  a  fraud. 

II.  In  1853  Kindorsley,  V.  0.,  said: 

"As  between  two  persons  whose  equitable  interests  are  of  precisely  the 
same  nature  and  quality,  and  in  that  respect  equal,  the  possession  of  the 
deeds  gives  the  better  equity."* 

III.  And  in  1867  Malins,  V.  C,  said: 

«I  have  not  a  shadow  of  doubt  that  where  there  is  merely  an  equitable 
mortjraee  unaccompanied  by  the  legal  estate  in  every  case  where  the  equi- 
teble  mortgagee  either  omits  to  get,  or  having  got,  gives  ^P.POS^^^^'i  «f 
the  deeds,  he  must  always  be  postponed.  •  .  .  I  decide  tfcis  case  on  the 
geLral  principle  that  one  eqSitable  mortgagee  without  possession  of  the 
deeds  must  be  postponed  to  another  who  has  that  possession. 

The  first  of  these  rules  at  once  suggests  estoppel  by  osten- 
sible ownership.  A  mortgagee  leaves  the  title-deeds  in  tho 
hands  of  the  mortgagor;  he  thus,  as  is  said,  "  enables  the  mort- 
gagor to  commit  a  fraud,"  — he  enables  him  to  pose  as  the  un- 
incumbered owner;  upon  the  faith  of  this  appearance  a  third 
person  changes  his  position,  and  the  mortgagee  is  properly  es- 
topped. 

For  estoppel,  however,  it  is  essentially  necessary  that  the  sub- 
sequent mortgagee  should  have  become  such  upon  the  faith  of 
the  mortgagor's  possession  of  the  deeds  — upon  the  faith  of  his 

iGoodtitle  V.Morgan  (1787),  IT.R  U  R.  11  Eq.  816;  41  L.  J.  Ch,  175; 

7Q2.  cited  in  Spencer  v.  Clark  (1878),  0 

z'Rice  V.  Rice  (1853),  2  Dr.  77;  23  L.  Cli.  D.  143;  47  I*  J.  Ch.  694;  and  oon- 

J.  Ch.  291,  sidered  to  be  too  clear  for  proof  in 

» Layard  v.  Maud  (1867),  L.  R.  4  Eq.  Lloyd  v.  Jones  (1885),  29  Ch.  D.  329 ; 

897,  406 ;  36  L.  J.  Ch.  669.    Dissented  54  L.  J.  Ch.  981,  which,  in  its  terms, 

from  in  Thorpe  v.  Holdsmith  (1868),  was  thought  to  go  too  far,  Re  Caa^ 

L.  R,  7  Eq.  189;  88  L.  J.  Ch.  194;  re-  tell,  Roper  v.  Castell  (1898^  1  Oh,  815; 

asserted  in  Hunter  v.  Walters  (1871),  67  U  J.  Ch.  169. 
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justice  which  a  court  of  equity  applies  universally  in  deciding  upon  con- 
tested rights." 

**  Indeed,  it  appears  to  me  that  in  all  cases  of  contest  between  persona 
having  equitable  interests,  the  conduct  of  the  parties  and  all  the  circum- 
stances must  be  taken  into  consideration  in  order  to  determine  which  has 
the  better  equity." 

And  after  stating  that  the  text-writers  mislead, 

^  when  an  opinion  is  expressed  that  the  one  or  the  other  has  the  better 
equity," 

he  adds: 

*'If  I  am  right  in  my  view  of  the  matter,  neither  the  one  nor  the  other 
has  necessarily,  and  under  all  circumstances,  the  better  equity.  Their  equi- 
table interests,  abstractedly  considered,  are  of  equal  value  in  respect  of 
their  nature  and  quality;  but  whether  their  equities  are  in  other  respects 
equal,  or  whether  the  one  or  the  other  has  acquired  the  better  equity,  must 
depend  upon  all  the  circumstances  of  each  particular  case,  and  especially 
the  conduct  of  the  respective  parties.  And  artiong  the  circumstances  which 
may  give  to  one  the  better  equity,  the  possession  of  the  title-deeds  is  a  very 
material  one.*^ 

We  have  still  no  reference,  by  name,  to  the  law  of  estoppel; 
but  we  have  conduct  (the  ground  upon  which  estoppel  proceeds) 
as  the  basis  of  decision,  and  we  have  the  conduct  of  the  prior 
equitable  owner  put  forward  as  a  reason  for  postponing  him  to 
a  subsequent  purchaser,  who  was  misled  by  that  conduct  and 
changed  his  position  upon  the  faith  of  it.    That  is  estoppel. 

Possession  of  Deeds  a  Oiboumstanoe. 

Adopting  then  (provisionally,  and  subject  to  a  modification 
to  be  afterwards  noticed)  the  language  of  Kindersley,  V.  C, 
just  quoted,  the  next  question  is  as  to  the  proper  weight  to  be 
attached  to  possession  of  the  deedsi    If  we  cannot  say 

''that  the  possession  of  title-deeds  will,  in  all  cases  and  under  aU  circum- 
stances, give  the  better  equity," 

in  what  cases  and  under  what  circumstances  will  it  do  so? 

Groing  back  to  1801,  we  find  Lord  Eldon  declaring  that  there 
is  no  ground  for  the  postponement  of  the  prior  claimant, 

'*  unless  tnere  is  fraud  or  concealment  or  some  such  purpose,  or  some  con- 
currence in  such  purpose;  or  that  gross  negligence  that  amounts  to  evi- 
dence of  a  fraudulent  intention."  ^ 

At  the  other  extreme  we  have  the  rule  of  Malins,  V.  0.,  above 
quoted,  that 

*'  in  eve7*y  case  where  the  equitable  mortgagee  either  omits  to  get,  or,  hav- 
ing got,  gives  up  possession  of  the  deeds,  he  must  be  postponed.*' 

Between  these,  estoppel  urges  that  (1)  if,  even  without  fraudu- 
lent intent,  the  first  mortgagee  accredits  the  title  of  the  mort- 
gagor by  allowing  him  the  custody  6f  the  deeds;  and  (2)  if  the 
second  mortgagee  be  misled  to  his  damage  by  such  permitted 
custody,  then  the  first  ought  to  be  postponed  to  the  second. 

» Evans  v.  BickneU  (1801),  6  Ves.  191. 
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The  second  part  of  this  proferred  rule  of  estoppel  (that  the 
second  mortgagee  must  have  been  misled)  will  be  easily  ac- 
cepted once  the  applicability  of  estoppel  to  the  subject  is  ad- 
mitted; but  justification  of  the  first  part  (the  non-essentiality 
of  fraudulent  intent)  will  probably  have  to  be  based  upon  a 
general  survey  of  estoppel  throughout  all  the  departments  of 
the  law,  upon  a  recognition  of  the  universality  of  the  principle.' 
The  following  tabulated  result  of  the  principal  authorities  will 
gite  at  a  glance  a  tolerably  comprehensive  view  of  the  present 
state  of  the  law : 


A.  Legal  Estate  v.  Eqihtablb  Estate. 


CASES   WHERE    EQUFFABLE 
MORTGAGEE    FIRST    AND 

WHO  HAD 

DEEDS. 

WHO  WON. 

REMARE& 

LEGAL  MORTGAGEE   SEG- 
OKIX 

Eq. 
Mtg. 

X 

X 

X 
X 
X 
X 
X 

Legal 
Mtg- 

X 

Eq. 
Mtg. 

X 

Legal 
Mtg, 

X 

X 
X 
X 
X 
X 

X 

(1)  1849.  Worthington  v. 
Morgan 

<2}  mt  Plumb  V.  Fluitt 

<3)  1851.  Hewitt  v.  Loose- 
more 

Legal  omitted  to  make 
all  inquiry  for  deeds. 

Legal  made  inquiry,  but 
reasonable     exouse 
made  for  non-produo- 
tion. 

Ditta 

(4)  18581  EspinT.Pember- 
ton. 

DittOb 

(5)  1874.  Agra    Bank    v. 

Barry 

(6)  1885.  Garnham     v. 

Skipper 

<7)  1871.  Ratcliffe  V.Barn- 
ard   

0)  185a  Lloyd     ▼.    Att- 
wood. 

Ditta 

Ditta 

Legal   received   bundle 
and  thought  he  had  all 
the  deeds. 

Mortgagor   got    deeds 
from    equitable    by 
fraud  and  gave  them 
to  legal. 

<1)  16  Sim.  547;  18  L.  J.  Cb.  288. 
<3)  3  Anst  4Sa 
<3)  9  Ha.  449;  21  L.  J.  Ch.  69. 
<4)  5  Jur.  N.  a  157. 


(5)  L.  R  7  H.  L  135. 

(6)  34  W.  R  135;  55  L.  J.  Ch.  263. 

(7)  L  R  6  Ch.  652;  40  L.  J.  Ch.  147. 

(8)  3  De  G.  &  J.  614;  29  L  J.  Ch.  97. 


1  See  ch.  VIIL 
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B.  Legal  Estate  v.  Legal  Estate  —  Continued. 


TWO  MOBTGAOEES  CLAIM 
LEGAL  ESTATE*  SECOND 
HAS  DEEDS. 


(3)  1801  Evans  v.  Bicknell 


(4)  1892L  Re  Ingham. 


(5)  1884.  Northern  Coun- 
ties V.  Whipp. . 

(3)  189a  BeCastell;  Roper 
▼.  Castell..... 


WHO  WON. 

I8t 

Mtg. 

gd 
Mtg. 

X 

X 

X 

X 

REMABK& 


First  had  the  deeds;  he  loaned  them 
to  mortgagor  for  specific  purpose; 
mortgagor  used  them  to  effect 
second  mortgage. 

One  of  two  trustee  mortgagees  gave 
up  deeds;  afterwards  received 
bundle  and  thought  he  had  deeds. 
Ck>nduct  might  have  postponed 
him,  but  not  the  estate. 

Deeds  stolen  from  first  by  mort- 
gagor, and  given  to  second. 

Ck>mpany  gave  mortgage  to  secure 
debentures;  retained  deeds  and 
afterwards  deposited  them. 


(3)  6  Ve&  174. 


(5)  26   Ch.  D.  482;    62  L.  J.  Ch. 


(4)  (1898)  1  Ch.  352;  62  L.  J.  Ch.  lOa    620. 


0.  Equitable  Estate  v.  Eqihtablb  Estate. 


CONTEST  between  EQUITA- 
BLE  MORTGAGEES. 


(1)  182a  Frere  ▼.  Moore. . 

(2)  1867.  Layard  ▼.  Maud 
(B)  184&  Allan  v.  Knight 

(418$a  Rice  V.Rice.... 


WHO  HAD 
DEEDS. 

WHO  WON. 

Igi. 
Mtg. 

gd. 
Mtg. 

l»t. 
Mtg. 

gd. 
Mtg. 

X 

X 

X 

X 

X 

X 

X 

X 

REMARKS. 


Where  no  legal  estate. 
Qui  prior  est  tempore, 
etc. 

See  ante,  p.  276. 

In  absence  of  evidence 
that  first  improperly 
gave  up  deeds  no  such 
assumption.  * 

Unpaid  vendor  gave 
deeds  to  purchaser. 


(1)  8  Prioe,  475.  (3)  5  Ha.  273;  15  L.  J.  Ch.  48a 

(2)  L  R.  4  Eq.  897;  86  I*  J.  Ch.  669.        (4)  8  Dr.  73;  23  L.  J,  Ch.  289. 
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C.  Equitable  Estate  v.  Equitable  Estate  —  Continved. 


CONTEST  BETWEEN  EQUITA- 
BLE MORTQAGEES. 


(5)  1857.  Roberts  v.  Croft 

(6)  1872.  Dixon  v.  Muck- 

leston 

<7)  1857.  Carter  v.  Carter 


(8)  1853.  Waldron  v.  Slo- 
per 


WHO  HAD 
DEED& 


Ut. 
Mtg. 


(9)  1864.  Dowle  v.  Saund- 
ers  


<10)  1888.  Re  Vernon. 


<11)  1890.  Re  Richards. . . 


(12)  1881.  Re  Morgan 


<13)  188a  Union  Bank  of 
London  v. 
Kent 


<14)  1888.  Farrand V.York, 
shire  Banking 
Co 


9d. 
Mtg. 


X 

X 
X 

X 

X 


X 
X 

X 


X 


WHO  WON. 


ut. 

Mtg. 


X 
X 
X 
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Remarks. 


First  believed  he  had  the 
deeda 

Ditta 

Deeds  may  be  left  with 
mortgagor  if  he  be  one 
of  several  ownera 

First  gave  up  deeds  on 
excuse  and  neglected 
to  get  them  back. 

Deeds  given  up  by  solic- 
itor of  first;  client  not 
postponed;  but  solic- 
itor (as  assignee  of 
client)  postponed. 

Solicitors  of  first  gave  up 
mortgage,  eta 

Ditta  And  see  Frith  v. 
Cartland,  2  H.  &  M. 
417;  84  L.  J.  Ch.  301. 

Trustee  of  first  deposited 
deed  for  loan  to  him- 
self. See  also  Cave  v. 
Cave  (1880),  15  Ch.  D, 
639. 

First  had  equitable  mort- 
gage of  leaseholds 
prior  to  the  execution 
of  the  lease.  After  its 
execution  it  was  de- 
posited with  second 
mortgagee.  First  did 
not  know  when  second 
created  that  lease  had 
been  executed,  and  so 
not  negligent  in  leav- 
ing it  with  lessor. 

First  stipulated  to  y^et 
deeds,  but  neglected  to 
enforce  delivery. 


(5)  2  De  G.  &  J.  1;  27  I*  J.  Ch.  220.        (10)  32  Ch.  D.  165;  33  id.  402;  56  L. 

(6)  L.  R  8  Ch.  155;  42  L.  J.  Ch.  210.    J.  Ch.  la 


(7)  3  K  &  J.  18;  27  I*  J.  Ch.  74. 

(8)  1  Dr.  193.  And  see  Hall  v.  West 
End  (1883),  1  Cab.  &  E.  161;  Ex  parte 
Reid  (1848),  17  L.  J.  Bk.  19. 

(9)  2  H.  &  M.  242;  84  L.  J.  Ch.  87. 


(11)  45  Ch.  D.  589;  59  L.  J.  Ch.  72a 

(12)  18  Ch.  D.  93;  50  L.  J.  Ch.  834. 

(13)  89  Ch.  D.  238;  67  L.  J.  Ch.  1022, 

(14)  40  Ch.  D.  182;  58  L.  J.  Ch.  23a 
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In  Other  words,  as  between  competing  grantees  the  first  in 
time  (or  the  holder  of  the  legal  estate)  alone  can  have  it;  if  the 
other  is  to  be  preferred  it  must  be,  not  because  such  other  has 
the  estate  (for  he  has  it  not),  but  because,  for  some  reason,  the 
first  is  estopped  from  setting  up  his  priority;  and  such  estoppel 
may  arise  from  conduct  with  reference  to  possession  of  the 
deeds.  That  is  the  whole  effect  of  the  possession  of  the  deeds 
in  questions  of  priority. 

Let  us  get  a  firm  foundation: 

"  If  a  man  makes  a  mortgage,  and  afterwards  mortgages  the  same  estate 
to  another,  and  the  first  mortgagee  is  in  combination  to  induce  the  seeoncl 
mortgagee  to  lend  his  money,  this  fraud  will  without  doubt,  in  equity,  post- 
pone bis  own  mortgage.  So  if  such  mortgagee  stands  by,  and  sees  another 
lending  money  on  the  same  estate  without  giving  him  notice  of  the  first 
mortgage,  this  is  such  a  misprision  as  shaU  forfeit  bis  priority."  ^ 

This  language  (used  in  1716)  should  since  1837  have  given 
place  to  the  phraseology  of  estoppel: 

''Where  one  by  bis  words  or  conduct  wilfully  causes  {indtuxs,  per  Pol- 
lock, O.  B.,  in  Bill  v.  Richards,  3  Jur.  N.  S.  522)  another  to  believe  the  exist- 
ence of  a  certain  state  of  things  and  induces  him  to  act  on  that  belief  8o 
as  to  alter  his  own  previous  position,  the  former  is  concluded  from  aver- 
ring against  the  latter  a  different  state  of  things  as  existing  at  the  same 
time."  2 

The  next  step  is  this :  that  if  an  owner  may  be  estopped  by 
standing  by  while  another  poses  as  entitled  to  deal  with  the 
property,  so  also  he  may  be  estopped  by  furnishing  this  other 
with  the  title-deeds  under  such  circumstances  as  will  enable  him 
to  represent  himself  as  the  true  owner. 

For  example,  if  a  mortgagee  were  to  deliver  up  the  deeds  to 
the  mortgagor  in  order  to  enable  the  mortgagor  to  hold  him- 
self out  as  the  unincumbered  owner,*  the  mortgagee  ought  to 
be  estopped  from  setting  up  his  mortgage  as  against  the  person 
duped  by  the  mortgagor.  Observe  that  it  is  not  the  possession 
of  the  legal  estate  or  possession  of  the  deeds  in  these  cases 
which  enables  the  second  mortgagee  to  claim  priority;  but  the 
fact  that  the  fii^st  mortgagee  has,  by  his  conduct,  enabled  the 
mortgagor  to  hold  himself  out  as  the  unincumbered  owner. 
Giving  to  the  mortgagor  possession  of  the  deeds  is  bat  one 

1  Peter  v.  RusseU  (1716),  1  Eq.  Ca.  «  Pickard  v.  Sears  (1837),  6  A*  ^  £L 

Ab.  333;  2  Vern.  726.    See  also  Ibbot-  474. 

sen  V.  Rhodes  (1706),  2  Vern.  554;  'This  qualification  was  made  in 

Berisford  v.  Mil  ward  (1740),  2  Atk.  Re  CasteU  (18»8),  1  Ch.  821;  67  I*  J. 

49;  Stronge  v.  Hawkes  (1853),  4  D.,  Ch.  169. 
M.  &  G.  186;  Hooper  v.  Gumm  (1866), 
L.  R  2  Ch,  283;  86  L.  J.  Ch.  605. 
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10.  Or  if  for  any  reason  you  could  not  originally  get  the 
deeds,  you  neglect  to  obtain  them  within  a  reasonable  time 
after  it  becomes  possible  to  do  so:  C,  13,  14. 

11.  Fraud  will  not  be  imputed  if  you  leave  the  deeds  with 
your  solicitor,  and  he  gives  them  up  to  the  mortgagor.  The 
solicitor,  did  he  afterwards  take  an  assignment  of  your  mort- 
gage, would  be  postponed:  G.,  9,  10,  11. 

12.  Fraud  will  not  be  imputed  if  you  leave  the  deeds  with 
the  trustees  of  your  estate,  who  deposits  them  as  security  for 
a  loan  to  himself:  C,  12. 

13.  JSTor  if  the  deeds  are  stolen  from  you:  B.,  5. 

14r.  If  the  mortgagor  be  allowed  to  retain  the  deeds  the 
mortgagee  will  be  postponed,  not  only  to  the  second  mortga- 
gee, to  whom  they  are  delivered,  but  also  to  a  third  mortgagee 
who  never  got  them:  B.,  1. 

It  is  not  necessary  to  repeat  what  was  said  in  the  preceding^ 
chapter^  as  to  the  unreality  of  much  of  this.  If  jurisprudence 
is  to  maintain  its  claim  to  rank  as  a  science,  its  exponents  must 
discard  fictitious  fraud  and  learn  to  build  with  more  solid  ma- 
terial. 

One  essential  and  valuable  point  extractable  from  the  above 
cases  is  that,  not  possession  of  the  deeds,  but  how  they  got 
there,  is  the  important  and  determining  factor.*  For  example, 
a  mortgagor,  in  fraud  of  his  mortgagee,  deposits  the  deeds  witk 
a  banker ;  does  the  banker  acquire  priority  over  the  mortgagee  ? 
Nobody  can  tell  without  further  information ;  and  yet  the  rules 
quoted  at  the  opening  of  this  chapter  expressly  cover  the  ease. 
What  can  be  said  ? 

1.  If  the  mortgagor  stole  the  deeds  from  the  mortgagee,  the 
mortgagee  has  priority :  B.,  5. 

2.  If  the  mortgagee  never  asked  for  the  deeds,  and  so  never 
had  them,  the  banker  probably  has  priority:  A.,  1,  9;  but  see 
C,  7. 

And  so  on,  and  so  on,  throughout  the  illimitable  variety  of 
cases,  some  only  of  which  are  to  be  found  in  the  foregoing 
tables. 

Were  there  still  room  for  doubt  that  it  is  conduct  with 

iCh.  XVIIL  13;  Farrand  v.  Yorkshire  (1888),  40^ 

2  See  Thorpe  V.  Houldsworth  (1868),  Ch.  D.  180:  58  L.  J.  Ch.  841;  Powell 

L.  R  7  Eq.  147;  38  L.  J.  Ch.  19S;  v.  London  (1893),  1  Ch.  615;  62  L  J. 

National  v.  Jackson  (1888},  33  Ch.  D.  Ch.  795i 
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gagee  bad  not  the  deeds.  It  is  only  by  fixing  attention  npoD 
tbe  locality  of  tbe  deeds,  instead  of  upon  tbe  conduct  of  tbe 
first  mortgagee,  tbat  one  misses  tbe  fact  tbat  it  is  sucb  con- 
duct tbat,  according  to  tbe  principles  of  equity  (estoppel),  de- 
termines priority ;  and  tbat  it  must  bave  been  to  sucb  prin* 
ciples  tbat  tbe  Yice-Cbancellor  referred. 

And  tbere  is  mucb  in  tbe  language  of  many  of  tbe  judges 
wbicb  may  be  appealed  to  in  support  of  tbe  view  bere  advo- 
cated. Estoppel  is  not,  indeed,  directly  invoked,  but  tbe  lan- 
guage frequently  not  only  demonstrates  tbat  it  is  conduct 
witb  reference  to  tbe  possession  of  tbe  deeds  and  not  tbe  mere 
possession  of  tbem  tbat  is  important  (as  we  bave  already  seen), 
but  tbat  sucb  conduct  bas  tbe  eflfect  of  inbibiting  assertion  of 
priority  —  wbicb  is  estoppel.  For  example,  in  National  Pro- 
vincial Bank  of  England  v.  Jackson^  Cotton,  L.  J.,  said : 

"As  between  equitable  claims  the  question  is  whether  one  party  has 
acted  in  such  a  way  ob  to  justify  him  in  insisting  on  his  equity  as  against 
the  other." 

Tbe  only  criticism  to  wbicb  tbis  statement  seems  to  be  open 
is  tbat  it  ougbt  not  to  be  confined  to  "equitable  claims;"  for 
witb  reference  to  legal  estates  as  well  as  equitable  tbe  ques- 
tion must  always  be  wbetber  tbe  first  owner  "bas  acted  in 
sucb  a  way  as  to  justify  bim  in  insisting  on  bis  ^(estate)'  as 
against  tbe  otber." 

In  Northern  Courities  Fire  Ins.  Co.  v.  WJdjpp^  tbe  law  is 
stated  to  be 

*'  that  the  court  will  postpone  the  prior  legal  estate  to  a  subsequent  equi- 
table estate,  where  the  owner  has  assisted  in  or  connived  at  tbe  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable  estate;  of  which 
assistance  or  connivance  the  omission  to  use  ordinary  care  in  inquiry 
after  or  keeping  title  deeds  may  be,  and  in  some  cases  has  been  held  to  be, 
sufficient  evidence,  where  such  conduct  cannot  otherwise  be  explained. 
.  .  •  But  that  the  court  will  not  postpone  the  prior  legal  estate  to  tJie 
subsequent  equitable  estate  on  the  ground  of  any  mere  carelessness  or 
want  of  prudence  on  the  part  of  the  legal  owner."  * 

And  if  we  ask,  Upon  wbat  scientific  ground  will  tbe  court, 
in  sucb  cases,  decree  postponement  of  tbe  incumbrancer  wbo 
bas  tbe  legal  estate?  tbere  can  be  no  answer  but  tbat  supplied 
by  tbe  law  of  estoppel: 

''Where  one,  by  his  words  or  actions,  wilfully  Induces  another  to  be- 
lieve the  existence  of  a  certain  state  of  things,  and  induces  bim  to  act  oti 

1(1886)  83  Ch.  D.  18,  approved  in       'See  also  the  language  in  Powell 

Farrand  v.  Yorkshire  (1888).  40  Ch,  v.  London  (1898),  1  Ch.  615;  62  L.  J. 

D.  189;  58  L.  J.  Ch.  288.  Ch.  795;  and  Re  Castell  (1898),  1  Ch. 

2(1884)  26  Ch.  D.  494;  63  L.  J.  Ch.  321;  67  L.  J.  Ch.  160. 
635. 
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that  belief  80  as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time.''  ^ 

Pkattd  and  Carelessness. 

For  a  discnssion  of  the  grounds  upon  which  a  prior  ought  to 
be  postponed  to  a  subsequent  estate —  whether  fraud  is  neces- 
sary or  whether  carelessness  ought  to  suffice  —  the  reader  is 
referred  to  preceding  chapters.^ 

iPickard  v.  Sears  (1837),  6  A.  &  E.       «  Cha.  VIII,  IX,  XVIIL 
474;  BUI  v.  Bichards  (1857),  8  Jur. 
N.&522. 
19 
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to  the  former  I  may  do  as  I  like  with  my  own,  allowing  all  other 
persons  to  look  after  themselves ;  I  may  take  such  precautions  as 
win  insure  my  safety  and  leave  to  others  the  care  of  their  own 
well-being;  I  must  not  defraud  others,  no  doubt,  but  I  am 
under  no  obligation  to  protect  them  from  fraud.  According 
to  the  other  view,  and  in  harmony  with  the  law  of  torts,  it 
may  be  said  that 

^  the  whole  modern  law  of  negligence,  with  its  many  developments,  en- 
forces the  duty  of  feUow-citizens  to  observe,  in  varying  circumstances,  an 
appropriate  measure  of  prudence  to  avoid  causing  harm  to  one  another."  ^ 

The  rule  under  consideration  (as  developed  by  the  cases)  re- 
flects the  egoistic  view,  while  estoppel  strongly  tends  towards 
the  altruistic.  Hence  the  opposing  deductions :  (1)  Fraud,  or  evi- 
dence of  it, is  necessary  to  postpone  the  prior  estate;  (2)  Fraud 
is  not  necessary  for  that  purpose. 

Zaw  of  Priorities. —  The  origin  and  restricted  development 
of  the  principles  hitherto  applied  to  the  law  of  priorities  are 
partially  responsible  for  the  view  of  merits  adopted  in  ite  ap- 
plications. As  we  have  already  seen,  equity,  in  order  to  miti- 
gate the  injustice  arising  out  of  the  refusal  of  the  courts  of  law 
to  recognize  trusts,  intervened  even  to  the  disparagement  of  the 
legal  estate  upon  the  ground  of  fraud,  and  under  cover  of  that 
word  declared  in  favor  of  beneficiaries  where  there  was,  in 
reality,  no  fraud  at  all.*  Nevertheless,  the  ground  of  jurisdic- 
tion was  fraud,  and  it  was  impossible  for  equity  courts  alto, 
gether  to  dissociate  their  decrees  from  moral  obliquity,  or  at 
least  the  imputation  of  it. 

This  explanation  does  not  hold  good  in  cases  of  contests  be- 
tween merely  equitable  claimants.  But  it  can  well  be  under- 
stood that  that  which  was  necessary  to  jurisdiction  in  the  one 
class  of  cases  should  find  expression  and  place  in  the  other; 
and  that  fraud,  being  deemed  essential  to  displace  the  priority 
of  the  legal  estate,  should  also  be  thought  to  be  in  some  meas- 
ure indispensable  to  the  deposition  of  the  priority  of  the  first 
in  point  of  time. 

Zaw  of  Iktoppel, —  In  subsequent  chapters'  many  authorities 
are  quoted  in  support  of  the  proposition  that 

**  where  the  owner  of  goods  has  lent  himself  to  accredit  the  title  of  an* 
other  person  by  placing  in  his  power  those  symbols  of  property  which  have 
enabled  him  to  hold  himself  out  as  the  purchaser  of  the  guoas»*' 

he  is  estopped  from  setting  up  his  title.    The  same  reasonable 

1  PoUock  on  Torts  (5th  ed.),  22.        «  Anit,  p.  259  ft       «  Ch&  XXI-XXTV. 
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principle  is  applicable  to  land.  We  have  in  it  nothing  about 
fraud,  or  evidence  of  fraud,  nor  yet  of  negligence.  The  owner 
may  have  been  perfectly  innocent,  may  indeed  himself  have 
been  defrauded  or  tricked  into  accrediting  the  title  of  the  os- 
tensible owner  —  it  is  immaterial;  he  haa  accredited  the  title, 
and  he  is  therefore  estopped. 

This  rule  has,  however,  made  little  headway  in  transactions 
relating  to  real  estate;  and  in  cases  involving  shares  and  stocks 
sometimes  the  law  of  priorities  (as  above  spoken  of)  and  some- 
times the  law  of  estoppel  gains  the  victory  —  usually  an  ex  parte 
one,  for  the  discussion  goes  off  upon  one  line  or  the  other,  and 
seldom,  or  never,  are  the  opposing  principles  brought  face  to 
face.^ 

Opposing  Conclusions. —  The  divergent  results  arrived  at  by 
application  of  the  present  law  of  priorities  and  the  law  of  estop- 
pel may  best  be  appreciated  by  observation  of  a  concrete  case. 
For  that  purpose  Cave  v.  Cave^  may  be  selected.  It  is  typical 
of  manv  such. 

■r 

Land  is  conveyed  to  a  trustee  in  such  a  way  that  no  trace  of 
the  trust  is  visible;  in  fraud  of  the  beneficiaries  the  trustee 
makes  several  successive  mortgages  to  various  people,  none  of 
whom  have  notice  of  the  trust;  and  the  courts  in  settling  the 
priorities  say  that  the  first  mortgagee  is  first,  the  beneficiaries 
are  second,  and  the  other  mortgagees  follow  in  their  order. 

The  reason  given  for  the  first  part  of  this  peculiar  result 
(the  priority  of  the  first  mortgagee)  is  his  possession  of  the 
legal  estate.  But  that  reason  (objectionable  as  resting  upon 
previous  defective  administration  of  justice)  is  quite  unneces- 
sary to  the  conclusion.  The  law  of  estoppel  is  amply  sufficient ; 
for  it  says  to  the  beneficiaries  that  they  had  accredited  the 
title  of  the  trustees,  had  assisted  his  misrepresentation  of  own- 
ership, and  that  they  are  therefore  estopped  from  asserting 
their  title.' 

»8ee  ch&  XXII,  XXIII,  XXIV.  consideration  before  the  right  of  the 

*(1880)  15  Ch.  D.  639;  49  L.  J.  Ch.  stoppage  is  exercised,  the  lien  of  the 

50a.  vendor  ceases  as  against  the  assignee 

*Id  Newall  v.  C.  P.R  R.  Co.  (1876),  on  the  well  known  principle  that  a 

51CaL  350,  Crockett,  J.,  said:    "But  secret  trust  will  not  be  enforced  as 

it  18  farther  settled  by  these  adjudi-  against  a  bona  fide  holder  for  value 

c-ations  that  if  a  biU  of  lading  is  as-  of  the  legal  title.    In  such  a  case,  if 

signed  and  the  legal  title  passed  to  a  the  equities  of  the  vendor  and  as- 

lona  fide  purchaser  for  a  valuable  signee  be  considered  equal  (and  this 
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The  other  part  of  the  decision  (the  postponement  of  the  later 
mortgagees  to  the  beneficiaries)  rests  upon  the  maxim  in  band 
(first  in  time,  first  in  law).  It  declares  that  the  merits  of  the 
opposing  claimants  are  equal,  and  that  tbe  beneficiaries  are 
first  in  time;  both  parties  were  innocent  of  fraud  and  the  equity 
of  the  beneficiaries  was  the  earlier.  But  estoppel  denies  the 
equality.  It  asserts  (in  the  earlier  language  in  which  it  was 
couched) 

"  that  whenever  one  of  two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  enables  such  third  person  to  occasion  the  loss  must  sus- 
tain it"  1 

It  asserts  that  where  the  owner  of  property 

"has  lent  himself  to  accredit  the  title  of  another  person  by  placing  in  his 
power  those  sym'ools  of  property  which  have  enabled  him  to  hold  himself 
out  as  the  purchaser  "  ^ 

of  the  property,  he  is  estopped  from  setting  up  his  title  as 
against  persons  who  have  changed  their  position  upon  the  faith 
of  the  misrepresentation  of  ownership. 

In  other  words,  Cave  v.  Cave*  would  be  decided  one  way 
under  the  present  law  of  priorities,  and  another  way  under  the 
law  of  estoppel  by  ostensible  ownership.  For  the  former  law- 
nothing  can  be  urged  but  its  unfortunate  origin  and  tortuous 
history.    The  latter  is  solidly  founded  upon  reason  and  justico. 

Suppose  that  in  Cave  v.  Cave  the  creator  of  the  trust  had 
vested  the  title  in  a  trustee  with  a  view  to  the  commission  of  a 
fraud  —  with  the  design  that  the  trustee  should  create  equitable 
mortgages  which  would  be  invalid  as  against  the  beneficiaries, 
it  would  then  be  very  clear  that  the  merits  would  not  be  equal,* 
and  that  all  the  mortgagees  ought  to  have  priority.  Are  the 
merits  equal  if  without  such  design  the  settler  fully  equips  his 

is  certainly  the  light  most  favorable  of  such  circumstances  as  render  the 

to  the  vendor  in  which  the  transac-  bill  of  lading  not  fairly  and  honestly 

tion  can  be  regarded),  the  rule  ap-  assignable '  has  a  superior  equity  to 

plies  that    where  the  equities  are  that  of  the  vendor  asserting  a  recent 

equal   the  legal  title   will  prevail.  lien«  known  perhaps  only  to  himself 

But  in  such  a  case  it  would  be  diffi-  and  the  vendee." 

cult  to  maintain  that  the  equities  ^  See  ch.  XIV. 

are  equal.    The  vendor  has  voluu-  *  Ante,  p.  292. 

tarily  placed  in  the  hands  of  the  '  And  very  many  other  casea 

vendee  a  muniment  of  title,  clothing  <Kettlewell  v.  Watson  (1884),  21 

him  with  the  apparent  ownership  of  Ch.  D.  685;  51  L,  J.  Ch.  281;  26  Ch.  D. 

the  goods,  and  a  person  deah'ng  with  503;  58  L.  J.  Ch«  717.    The  decision 

him  in  the  usual  course  of  business  well  illustrates  the  absence  of  the 

who  takes  an  assignment  for  a  val-  principles  of  estoppel  from  current 

uable  consideration  'without  notice  methods  of  dealing  with  such  cases. 


CHAPTER  XXL 

OSTENSIBLE  OWNERSHIP  AND  AGENCY— GOODS— POSSESSION. 

Cases  involving  estoppel  becaase  of  ostensible  ownership  of 
goods  may  be  divided  broadly  into: 

1.  Those  in  which  some  one  other  than  the  owner  is  in  pos- 
session of  the  goods  themselves. 

2.  Those  in  which  some  one  other  than  the  owner  is  in  pos- 
session  of  documents  of  title  to  the  goods. 

The  present  chapter  will  be  devoted  to  the  former  of  these 
branches  of  the  subject,  leaving  the  latter  to  sncoeeding  pages. 

Land  and  Goods. —  In  the  three  preceding  chapters  we  have 
been  dealing  with  the  rules  at  present  in  vogue  with  reference 
to  priorities  in  cases  relating  to  land.  Two  of  these  rules,  how- 
ever, are  sometimes  applied  to  the  decision  of  cases  involving^ 
chattels,  namely,  those  relating  to  the  legal  estate  and  to  pri- 
ority in  point  of  time.  But  it  is  very  curious  to  notice  that  in 
cases  concerning  goods  the  principles  of  estoppel  are  much 
more  frequently  appealed  to  than  in  litigation  relating  to  land. 
Perhaps  one  might  have  so  anticipated,  for  the  rules  were 
evolved  in  real-estate  cases,  while  the  principles  of  estoppel  by 
misrepresentation  had  their  origin  very  largely  in  actions  re- 
lating to  personal  property. 

Having  already  said  all  that  is  necessary  with  reference  to 
the  rules,  and  having  shown  that  even  in  relation  to  land  they 
should  be  superseded  by  the  principles  of  the  law  of  estoppel^ 
we  shall  in  the  present  chapter  deal  with  questions  of  osten- 
sible ownership  (by  possession)  of  goods  as  determined  by  those 
principles.  Indeed,  the  cases  that  we  shall  meet  themselvea 
usually  so  proceed,  although  here  and  there  the  old  rules  are 
brought  into  requisition.^ 

Accrediting  the  Title, —  For  example,  we  are  quite  familiar^ 
in  the  law  of  personal  property,  with  the  statement  that  the 

maxim  nemo  dat  quod  non  habet 

"  will  certainly  not  apply  where  the  owner  of  goods  has  lent  himself  to 
accredit  the  title  of  another  person."  ^^ 

ISee  notably  Reg.  v.  Shropshire       ^Boyson  v.  Coles  (1817),  6  M.  &  G. 
(1873).  L.  R.  8  Q.  B.  420;  L.  R.  7  n.     XL 
L.  496;  45  L.  J.  Q.  R  81. 
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ment  that  the  title  is  not  to  pass  until  the  price  is  paid,  the 
vendor  is  not  estopped  from  setting  ap  his  title  as  against  sub- 
purchasers.^ Owing  to  the  very  general  adoption  of  this  method 
of  sale,  however,  the  legislatures  have  in  some  jurisdictions  in- 
tervened and  altered  the  law  in  respect  to  possession  of  goods 
by  vendees  (and  also  by  vendors)  as  indicative  of  title.' 

Possession  Implying  Ownership. —  The  cases  in  which  posses- 
sion may  be  taken  as  indicative  of  ownership  usually  turn  upon 
(1)  the  character  of  the  goods;  or  (2)  the  character  of  the  place 
to  which  they  are  sent;  or  (3)  the  customary  employment  of 
the  person  to  whom  they  were  intrusted.  Other  cases  arise, 
but  they  are  usually  those  in  which  circumstances  other  than 
that  of  possession  point  to  ownership. 

I.  Character  of  the  Goods, —  The  reasonableness  of  the  fol- 
lowing is  clear: 

"Goods  which  from  their  nature  are  intended  to  be  fixed  to  and  become 
part  of  realty  are  given  into  possession  of  a  bargainee  under  a  contract  of 
conditional  sale:  and  if  these  goods  are  attached  to  the  realty,  the  vendor 
may  be  estopped  from  setting  up  his  title  as  against  an  innocent  purchaser 
for  value."* 

And  the  distinction  between  allowing  furniture  to  remain  in 
the  house  of  a  jeweler  and  permitting  him  to  expose  your  dia- 
monds among  his  own  in  his  shop  can  readily  be  appreciated. 
In  Meggy  v.  Imperial^  where  a  trustee  in  bankruptcy  had  al- 
lowed furniture  to  remain  in  the  hands  of  the  bankrupt,  who 
had  mortgaged  it,  Bramwell,  L.  J.,  said: 

"If  a  wine  merchant  be  left  in  possession  of  wine,  the  fair  inference  is 
that  it  is  his  own,  and  a  person  may  be  justified  in  advancing  money  upon 
the  security  of  it;  here  the  goods  being  household  furniture,  no  infer- 
ence would  be  drawn  that  the  insolvent  had  them  in  his  possession  for  the 
purpose  of  selling  them.*' 

II.  Character  of  the  Place. —  The  character  of  the  goods  is 
usually  important,  however,  only  in  connection  with  the  char- 
acter of  the  place  to  which  they  are  sent.    For  example,  in  the 


1  Mason  v.  Bickle  (1878).  2  Ont  App. 
291;  Austin  v.  Dye  (1871),  46  N.  Y. 
500;  Zutchman  v.  Roberts  (1871).  109 
Mass.  53;  Miller  v.  Parker  (189:J),  155 
Pa.  St  208;  26  AtL  R.  303;  Rodgers 
V.  Bachman  (1895),  109  Cal.  352:  42 
Pac  R.  448;  Ensley  v.  Lewis  (1899), 
25  S.  R.  729  (Ala.);  Cottrell  v.  Carter 
(1899),  53  N.  E.  R.  375  (Mass,).  See  a 
distinction  in  Comer  v.  Cunningham 
<1897),  79  N.  Y.  391. 


2Seech.XXIIL 

»  McDonald  v.  Weeks  (1860),  8  Or. 
297.  But  see  Vulcan  v.  Rapid  City 
(1894),  9  Man.  577.  Distinguish  Ste- 
vens V.  Barfoot  (1885),  9  Ont  692;  13 
Ont.  App.  866;  Poison  v.Degeer  (1886), 
12  Out  275. 

« (1878)  3  Q.  B.  D.  717.  And  see  47 
L.  J.  Q.  B.  119.  See  Giannone  v. 
Fleetwood  (ld98X  98  Ga.  491;  21  a  £. 
R.76. 
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Traders, —  Bankruptcy  acts  sometimes  contain  provisions 
known  as  reputed-ownership  clauses.  They  constitute  a  sort 
of  statutory  estoppel  peculiar  to  persons  in  trade  or  business, 
and  varying  in  its  principles  from  those  beaten  out  by  the 
courts.    The  English  act  has  the  following:^ 

"All  goods  being  at  the  coQimencement  of  the  bankruptcy  in  the  pos- 
session, order  or  disposition  of  the  bankrupt  in  his  trade  or  business  by 
the  consent  and  permission  of  the  true  owner,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof/' 

shall  form  part  of  the  estate.    Observe  the  points  of  agreement 
and  difference  between  this  provision  and  the  law  of  estoppel : 

1.  They  agree  in  requiring  the  consent  and  permission  of  the 
owner  —  goods  stolen  or  borrowed,  or  otherwise  wrongfully 
placed  as  part  of  the  trader's  stock,  will  not  affect  the  owner* 

2.  They  agree  in  requiring  an  appearance  of  ownership;  that 
is,  the  existence  of  such  a  state  of  affair  as  might  mislead  cred* 
itors. 

'*  The  policy  of  the  Bankrupt  Act  •  .  •  never  was  so  unjust  as  to 
take  his  property,  unless  it  was  left  by  him  in  such  circumstances  as  that 
credit  might  have  been  obtained  upon  it."  ^ 

And  so  where  it  is  customary  to  leave  goods  in  the  possession 
of  persons  in  a  certain  line  of  business,  possession  does  not  in- 
dicate ownership;  no  one  would  be  deceived,  and  the  statute 
does  not  apply.' 

3.  Estoppel  requires  that  the  estoppel-asserter  should  have 
been  actually  misled  by  the  appearance  of  ownership;  but  for 
the  operation  of  the  statute  that  condition  is  altogether  unnec- 
essary. For  example,  the  statute  applies  although  the  goods 
may  have  come  into  the  possession  of  the  trader  the  day  before 
his  bankruptc}^  and  after  every  debt  has  been  incurred;  and  it 
is  not  only  unnecessary  that  every  ranking  creditor  should  have 
given  credit  upon  the  faith  of  the  appearance  of  ownership,  but 
it  is  quite  unimportant  whether  any  one  creditor  did  so. 

4.  Under  the  law  of  estoppel,  if  the  owner  of  goods  were  at 

tinguish  between  ostensible  owner-  Bank  v.  Whitney  (1886),  11  App.  CasL 

ship  and  ostensible  agency,  and  they  486;  56  L,  J.  Ch.  47. 
contain,  moreover,  provisions  appli-       '^Re  Goetz,  Jonas  &  Ca  (1898),  1  Q. 

cable  to  persons  other  than  factors.  B.  787;  67  L.  J.  Q.  &  577;  Ex  parte 

For  these  reasons  the  points  to  be  Watkins  (1878).  L.  R  8  Cb.  520;  43 

noticed  in  connection  with  the  acts  L.  J.  Bk.  50.    Compare  the  statute 

are    grouped    togetlier    in    chapter  which  declares  for  estoppel  where 

XXIIL  a  vendor  remains  in  possession  of 

146  &  47  Via  (Imp.),  ch.  52,  §  111.  goods  "under  those  circumstances 

See  ante,  ch.  XL  which    create  a  representation   of 

2  Per  Lord  Blackburn  in  Colonial  owneraliip  "  (ch.  XXIII). 
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sistent  with  the  conveyance  or  record.  It  is  a  clear  case  of 
estoppel  by  assisted  misrepresentation.  Becognize  that  bills 
of  lading,  warehouse  receipts,  delivery  orders,  dock  warrants^ 
transfers  of  shares,  etc.,  are  documents  of  title  in  the  sense 
above  indicated,  and  that  estoppel  applies  to  them  as  just  pointed 
out,  and  mountains  of  difficulty  will  disappear. 

Such  law  (although  not  its  method  of  statement)  is  quite 
familiar  in  its  relation  to  real  estate.  It  is  there  termed  "  es* 
toppel  by  deed,"  which  is  said  to  bind  "  parties  and  privies."" 
It  has  already  been  treated  of  at  some  length,^  and  it  is  recurred 
to  here  merely  for  the  purpose  of  contrasting  it  with  the  more 
comprehensive  ground  of  estoppel  above  suggested,  which,  it. 
will  be  observed,  applies  whether  the  subject-matter  of  the 
transaction  is  real  or  personal  estate,  whether  the  document  of 
title  is  or  is  not  a  deed,  and  whether  the  sub-purchaser  does- 
or  does  not  acquire  a  "  legal "  or  kny  estate.^ 

And  probably  apart  from  profound  learning  upon  the  sub- 
ject, this  estoppel  view  of  the  matter  would  evoke  little  oppo- 
sition. But  the  accumulation  of  precedents  involving  other 
principles,  the  diversity  and  antagonism  of  those  precedents 
and  principles  when  applied  to  different  sorts  of  documents  of 
title,  and  the  existence  of  statutes  which  proceed  upon  no  priu- 
ciple  at  all,  render  the  establishment  of  our  suggested  method 
of  treatment  impossible,  or  nearly  so, —  at  all  events  for  the 
present. 

"We  have  already  seen  that  in  the  law  of  real  property  the 
guiding  principles  are  (1)  a  factitious  reverence  paid  to  the 
"legal"  estate  with  reasoning  very  "technical  and  not  satis- 
factory ; " '  (2)  mechanical  rules  as  to  the  possession  of  the  title- 
deeds;  *  and  (3)  astonishing  juggleries  with  the  word  "  fraud."  *• 
We  are  now  to  see  that  the  law  as  to  bills  of  lading  hovers 
between  a  view  of  symbolism,  and  a  notion  of  negotiability  with 
accompanying  antagonism  to  the  general  law;  that  in  the  realin 
of  dock  warrants,  etc.,  we  have  confusion  plus  distracting  stat- 
utes, while  to  share  transfers  alone  has  the  doctrine  of  estoppel 
been  at  all  adequately  applied —  helped  therein  by  the  absence^ 
from  so  modern  a  subject,  of  ancient  formulas  and  perplexing 

1  Ch.  XV.  9  Ante,  ch.  XVIIL 

2  As  to  -legal"  and  "equitable*'       ^Ante,  ch,  XIX 
states,  see  ch.  XVIIL  ^Ante^  p.  SOU. 
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the  goods;  indicates  the  place  of  shipment  and  delivery;  and 
usually  it  contains  a  number  of  conditions  regulating  the  obli- 
gations of  the  parties,  amongst  the  rest  that  certain  freight  is 
to  be  paid.  The  most  notable  part  of  it,  for  our  present  pur- 
pose, is  some  such  phrase  as  ^^  deliverable  to  A.  B.  or  order."  ^ 
A  bill  of  lading  is  sometimes  said  to  be  a  contract,  and  legis- 
lation so  treats  it,'  while  Baron  Bramwell  declares  that  the 
statute  is  inaccurate: 

"To  my  mind  there  is  no  contract  in  it  It  is  a  receipt  for  the  goods 
stating  the  terms  on  which  they  were  delivered  to  and  received  by  the 
ship,  and  therefore  excellent  evidence  of  those  terms,  but  it  is  not  a  con- 
tract; that  has  been  made  before  the  bill  of  lading  was  given.'** 

Whether  a  receipt  only,  or  a  contract,  it  is  at  all  events  a 
document  that  is  not  intended  to  be  operative  merely  between 
the  original  parties  to  it.  It  is  intended  to  be  a  representation 
to  the  commercial  world  that  the  goods  mentioned  in  it  have 
been  shipped  on  account  of  the  person  to  whom  they  are  made 
deliverable.*  And  when  the  person  to  whom  it  is  issued  in- 
dorses it  and  hands  it  over  to  another  person,  such  action  is  re- 
garded as  a  declaration  or  representation  that  the  transferee 
is  entitled  to  the  goods,  and  that  the  transferror  has  thence- 
forward no  interest  in  them.  In  other  words,  a  bill  of  lading 
is  a  document  of  title,^  and  its  indorsement  ought  to  estop  a 

1  Without  some  such  words  a  bill  C  P.  606;  The  Schooner  Freeman  v. 
of  lading  is  not  ambulatory,  and  no  Buckingham  (1855),  18  How.  (U.  S.) 
person  ought  to  take  it  to  be  a  rep-  182;  Pollard  v.  Vinter  (1881),  10.") 
resentation  intended  to  be  passed  on  U.  S.  7;  Bank  of  Batavia  v.  New 
to  others.  Henderson  v.  Comptoir  York  (1887),  106  N.  Y.  195.  Arkansas* 
(1873),  L.  R  5  P.  C.  2G0;  42  L.  J.  P.  C.  California,  Dakota,  Kentucky, Mary- 
60.  See  as  to  bills  of  exchange  and  land,  Minnesota,  Missouri,  New  York, 
promissory  notes,  45  &  46  Vic.  (Imp.),  Pennsylvania  and  Wisconsin  have 
ch.  61,  g  8;  bii  Vic.  (Can.),  ch.  33,  §  a  statutes  declaring  that  bills  of  lad- 

2  18  &  19  Vic,  ch.  Ill,  §  1.  iug  are  negotiable.    Porter  on  Bills 
«  Sewell  V.  Burdick  (1884),  10  App.    of  Lading,  §§443-451.    There  is  some 

Cas.  105;  53  L.  J.  Q.  B.  899.    But  see  judicial  opinion  contrary  to  the  text, 

per  Lord  Esher  in  Leduc  v.  Ward  See  Erb  v.  Great  Western  Ry.  Cow 

(188-S),  20  Q.  B.  D.  480;  57  U  J.  Q.  R  (1882),  8  Ont  App.  456,  459,  468,  483; 

379.  '  5  S.  C.  Can.  193;  Gunn  v.  Bolckow 

*This  is  now  perfectly  clear.    See  (1875X  L.  R.  10  Ch.  491;  44  L.  J.  Ch. 

18&19  Vic  (lmp.),ch.  111,§3.    It  is  732. 

the  chief  postulate  in  the  cases  of       ^  "  A  bill  of  lading  is  a  transferable 

which  Grant  v.  Norway  (1851X  10  document  of  title.**  Per  Lord  Black* 

a  B.  665;  20  L.  J.  C.  P.  93,  is  the  lead-  burn  in  Glynn  v.  East  &  West  India 

ing    example.      See    Hubbersty    v.  (1882),  7  App,  Cas.  644;  Hatfield  v. 

Ward  (1853).  8  Ex.  330;  22  L  J.  Ex.  Phillips  (1845),  12  CI.  &  F.  861;  Colo 

113;  Holton  v.  Sanson  (1862),  11 U.  C.  v.  North  Western  (1875X  L.  R  10  a 
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ship  of  the  property  referred  to  in  them.  A  bill  of  lading  in- 
dicates that  the  goods  are  being  carried  on  behalf  of  A.  B.  or 
order;  and  a  company's  certificate  indicates  that  certain  shares 
are  owned  by  A.  B.  To  these  extents  the  documents  are  rep- 
resentations as  to  title. 

That  such  documents  are  usually  transferred  by  different 
methods  is  not  a  distinguishing  factor  of  any  importance  for 
our  purpose.  A  bill  of  lading  is  transferable  by  indorsement  of 
signature  merely ;  and  shares  by  a  separate  document  (although 
sometimes  indorsed  upon  the  certificate)  which  expresses  that 
which  an  indorsement  implies.  One  form  is  more  compendious 
than  the  other,  that  is  all.  And  the  effect  (for  our  purposes)  is 
identical.  When  A.  B.  indorses  over  his  bill  of  lading  to  an- 
other he  enables  that  person  to  pose  as  the  owner  of  the  goods, 
and  he  ought  to  be  estopped  as  against  any  third  person  who  is 
subsequently  misled  by  such  ostensible  ownership.  And  when 
A.  B.  executes  a  transfer  of  his  shares  to  another,  the  effect  is 
the  same  so  far  as  third  persons  are  concerned. 

Resemhlances. —  Of  certificates  and  transfers  of  shares,  then, 
we  may  say  as  well  as  of  bills  of  lading,  dock  warrants,  etc., 
and  conveyances  of  lands  and  goods: 

1.  That  they  are  documents  of  title. 

2.  That  they  are  used  in  the  ordinary  course  of  business  as 
proof  of  the  ownership  of  the  property  they  describe. 

3.  And  that  they  are  ambulatory  —  that  is,  intended  to  be 
passed  on  to  other  persons,  and  to  be  acted  upon  by  strangers 
to  them.*  In  fact  all  the  documents  to  which  reference  has 
been  made  are  title  papers.  Bills  of  lading,  dock  warrants,  etc., 
and  share  transfers  bear  the  same  relation  to  goods  and  shares 
as  do  title-deeds  to  real  estate.  And  the  law  of  estoppel  as  to 
all  of  them  ought  to  be  the  same  —  that  is  to  say,  the  same 
principles  of  estoppel  by  ostensible  ownership  should  apply 

equally  to  all  such  cases. 

"  The  ground  of  tliese  decisions  is  the  same  in  relation  to  real  and  per- 
sonal estate.    It  is  that  the  delivery  of  the  thing  by  the  owner  to  one  who 

1  Questions    are    mooted     as    to  436;  CO  L.  J.  Ch.  43;  Robinson  ▼.  Jeu- 

whether  sharesare,  or  are  not,  choses  kins  (1890),  24  Q.  B.  D.  275;  69  L.  J. 

in  action;  it  being  suggested  that  Q.  B.  147.    With  such  questions  we 

they  are  clioses  prior  to  registration,  have  nothing  to  da  We  are  dealing 

and  property  afterwards.    Colonial  with  the  title  to  shares,  and  for  that 

Bank  v.  Whinney  (1886),  30  Ch.  D.  purpose  the  inquiry  is  immateriaL 
261;  55  L.  J.  Cli.  585;  11  App.  Cas. 
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We  have  now  to  apply  the  general  principle  above  quoted  to 
docaments  of  title  to  goods  and  shares. 

Purchase  of  Merchandise  from  a  Merchant— CommQncQ  at 
the  beginning.  Suppose  that  ^  merchant  has  in  his  warehouse 
certain  goods  belonging  to  9  ^laas  in  which  he  usually  deals  ^ 
and  suppose  that,  seeing  them  there,  you  purchase  them.  What 
is  your  position  as  to  title?  Apart  from  considerations  of  es- 
toppel one  would  say  that  you  acquired  exactly  the  same  titl^ 
that  the  merchant  had  —  nothing  more,  for  nemo  dot  quod  non, 
hahet    But  observe  three  things: 

(1)  Our  leading  principle  that  the  maxim  nemo  dot  quod  non. 
hahet 

"  will  TOrtainljr  not  apply  where  the  owner  of  goods  has  tent  himself  to- 
accredit  the  title  to  another  person."  «"uaeii  u> 

(2)  Therefore,  if  the  real  owner  of  the  goods  has  permitted 
the  merchant  to  present  the  appearance  of  ownership  of  them 
by  having  them  in  possession  as  if  for  sale,  he  (the  true  owner) 
will  be  estopped  as  against  innocent  purchasers. 

(3)  And  this  will  be  the  case  even  if  the  true  owner  has. 
been  induced  by  fraud  to  permit  the  appearance  of  ownership.* 

We  may  say,  then,  that  in  the  case  supposed  you  will  be 
reasonably  sure  that  your  purchase  from  the  merchant  will 
give  you  a  perfect  title  to  the  goods.    For  either  (1)  the  gooda 
really  belong  to  the  merchant;  or  (2)  the  true  owner  will  prob- 
ably be  estopped  from  otherwise  saying,  either  because  he 
has  voluntarily  permitted  the  appearance  of  ownership,  or 
(3)  because  he  has  been  defrauded  into  permitting  such  appear- 
ance.     You  will  run  the  risk,  in  some  jurisdictions,  of  the  mer- 
chant having  stolen  the  goods;  in  others  (upon  considerations, 
of  market  overt)  you  will  be  safe  against  even  that  possibility; 
and  there  may,  in  rarest  cases,  be  some  extraordinary  concate- 
nation of  circumstances  that  will  work  your  disappointment. 
On  the  whole,  however,  it  may  be  said  that  your  title  will  be 
unassailable  — the  case,  remember,  being  that  of  a  merchant 
having  merchandise  on  hand  and  ostensibly  for  sale. 

Yary  a  little  the  case  just  put:  Suppose\hat  the  goods  are 
not  upon  the  merchant's  own  premises,  but  are  in  a  public 
warehouse  and  held  there  for  him.  The  merchant  is  now  none 
the  less  in  possession  of  the  goods;  they  are  none  the  less  os^ 

^Ante,  ch.  VIIL 
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behalf  of  your  vendor.  And  you  require  a  transfer  of  the 
<locument  in  order  to  be  able  to  prove  to  persons  dealing  with 
you  that  the  merchandise  is  now  held  for  you,  and  also,  if  you 
so  desire,  to  obtain  the  attornment  of  the  dock-owner.  The 
<locument  is  in  ambulatory  form  (redeemable  to  "  order "  or 
"*'  assigns  "),  and  it  was  thus  drawn  so  that  it  might  answer  your 
purpose  by  attending  any  subsequent  disposition  of  the  goods. 

It  has  become  now  more  clearly  a  document  of  title.  Previ- 
ously it  might  be  taken  to  be  a  sort  of  certificate  of  ownership 
{to  the  extent  of  possession  at  all  events,  with  all  that  is  thereby 
implied).  Now,  however,  it  is  being  used  as  a  record  of  an  as- 
signment of  the  goods.  The  Indorsement  upon  the  document 
is  not  in  itself  (as  we  shall  shortly  see)  a  transfer  of  the  goods. 
It  is  a  record  merely  of  that  transfer.  It  is  a  declaration  by 
the  transferror  that  he  has  assigned  the  goods  and  that  he  has 
no  claim  upon  them.  Moreover  it  is  a  declaration  which  the 
transferror  intends  that  other  persons  shall  act  upon,  and  upon 
the  faith  of  which  subsequent  purchasers  are  entitled  to  rely. 
And  80  we  arrive  at  the  second  conclusion,  that  as  against  such 
subsequent  purchasers  the  transferror  ought  to  be  estopped  from 
asserting  any  right  to  the  goods. 

Eemember, these  two  conclusions: 

1.  The  signer  or  issuer  of  a  dock  warrant,  etc.,  is  estopped,  as 
against  persons  dealing  with  the  goods  upon  the  faith  of  it, 
from  denying  its  correctness;  and 

2.  A  transferror  of  such  a  document  is  also  estopped  as  against 
such  persons  from  asserting  any  interest  in  the  goods. 

Shares. —  The  foregoing  remarks  have  had  relation  to  docu- 
ments of  title  to  goods;  but  much  that  has  been  said  may  be 
repeated  with  reference  to  documents  relating  to  company's 
shares.  We  do  not  indeed  in  this  case,  as  in  the  other,  com- 
mence with  possession  by  the  owner  of  the  thing  itself  (the 
goods),  for  shares  are  wholly  incorporeal  and  intangible.  We 
fix  attention  merely  upon  the  documents  —  the  certificate  of 
shares  and  the  transfer  of  them. 

Observe  that  a  company  issues  its  certificate  not  merely  nor 
principally  for  the  satisfaction  of  the  owner  of  the  shares,  but 
as  evidence  of  his  ownership  with  the  intention  that  it  shall  be 
presented  to  and  acted  upon  by  other  people. 

"This  power  of  granting:  certificates  is  to  give  the  shareholders  the 
opportunity  of  more  easily  dealing  with  their  smires  in  the  market,  and  to 
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resentation  to  them  which  will  estop  the  transferror's  araertion 
of  any  claim  which  he  may  have.  Sach  were  oar  conclosions 
in  the  case  of  dock  warrants,  etc. 

This  all  seems  to  be  reasonably  clear  and  satisfactory.  Let 
OS  turn  to  the  law  as  it  is,  observing  (more  particularly  as  to 
the  second  of  the  results  just  mentioned)  not  only  the  very 
general  absence  from  the  cases  of  the  law  of  estoppel  which 
should  govern  them,  but  the  great  and  fundamental  differences 
between  the  principles  which  have  been  applied  to  the  respect! va 
documents. 

Estoppel  of  ths  Signer. 

[N'ot  much  difficulty  exists  with  reference  to  the  position  of 
the  signer  of  a  document  of  title.  Upon  the  whole  it  is  fairly 
well  recognized  that  he  is  estopped  from  denying  the  truthful- 
ness of  the  statements  which  the  document  contains.^  But 
there  are  some  points  that  deserve  notice. 

1.  What  is  the  effect  upon  the  liability  of  the  signer  of  a 
document,  if  the  document  has  been  obtained  from  him  by 
fraud  and  passed  on  to  ignorant  purchasers?  As  to  bills  of 
lading  an  English  statute  provides  that  they 

"shall  be  conclusive  evidence  of  such  shipment  .  .  •  notwithstanding: 
that  such  goods  or  some  part  thereof  may  not  have  been  so  shipped; " 

but  contains  a  proviso, 

**  that  the  master  or  other  person  signing  may  exonerate  himself  in  respect 
of  such  misrepresentation  by  showing  that  it  was  caused  without  any  de- 
fault on  bis  part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder, 
or  some  person  under  whom  the  holder  claims."  ' 

Upon  the  other  hand,  no  legislation  regulates  the  decision 
of  similar  questions  in  the  cases  of  dock  warrants,  etc.,  and 
certificates  of  shares;  and  the  courts  have  arrived,  as  to  them^ 
at  a  result  quite  different  from  that  declared  by  the  statute. 
The  authorities  are  clear  that  a  company  cannot  escape  from 
the  representation  in  its  certificates  upon  the  ground  of  pres- 
ence of  fraud  and  absence  of  negligence;'  and  although  neg- 

1  Merchants  Bank  v.  Phoenix  (1877),  For  example,  he  may  add  to  the  de- 

5  Ch.  D.  205;  46  L.  J.  Cli.  418;  Gov-  scription  of  the  goods  such  words  as. 

entry  v.  Great  Eastern  (1883),  11  Q.  "quantity  and  quality  unknown;  ** 

R  D.  776;  52  L.  J.  Q.  B.  694;  Helton  The  Prosperino  (1873),  39  Lb  T.  022; 

v.    Sanson  (1862),    11    U.  C.  G    P.  The  Ida  (1875X  82  U  T.  641. 

606;  McLean  v.  Buffalo  (1865),  23  U.  » 18  &  19  Via  (Imp.). ch.  lll,§a  See- 

G.  Q.  B.  448;  24  id.  270;  St  Louis  v.  52  Vic.  (Gan.).  ch.  80,  §  a 

Larned  (1882),  103  IlL  293.    The  ship-  »  Re  Ottos,  eta  (1893),  1  Ch,  618;  63 

per  may  of  course  protect  himself  L.  J.  Gh.  170. 
by  the  form  of  the  bill  of  lading. 
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of  dock  warrants,  etc.,  would  not  be  estopped  by  them.  In 
that  case  a  warehouseman,  believing  that  a  certain  broker  held 
the  warrants  for  certain  goods,  wrote  to  him  for  rent;  the 
broker  had  not  the  warrants,  but  after  receiving  the  letter  h& 
purchased  the  goods  from  the  holder  of  the  warrants ;  afterwards 
he  demanded  the  goods  from  the  warehouseman  and  was  told 
that  the  letter  had  been  written  by  mistake,  that  there  were^ 
no  such  goods.  The  question  debated  was,  "Whether  the  ware- 
houseman was  estopped  by  his  letter  —  was  this  letter  the  prox- 
imate cause  of  the  purchase  of  the  goods?  It  was  held  that  it 
was;  although  in  another  case  a  railway  company  having  sent 
to  a  consignee  of  goods  an  advice  note  of  their  arrival,  in  con- 
sequence of  which  the  consignee  sold  them,  it  was  held  that 
the  reasonable  consequence  of  such  a  note  was  not  that  the  con- 
signee should  sell  the  goods,  but  that  he  should  send  for  them> 
In  the  same  way  it  might  well  have  been  said  (with  reference 
to  the  letter  to  the  broker  asking  for  rent)  that  the  reasonable 
consequence  was  that  he  should  pay  the  rent,  not  that  he  should 
buy  the  goods. 

But  the  true  point  of  the  case  was  overlooked.  The  ware- 
houseman could  not  be  estopped  by  his  letter,  for  the  reason 
just  given  —  because  purchase  of  the  goods  was  not  the  reason- 
able consequence  of  a  demand  for  rent.  But  he  was  estopped 
by  his  outstanding  warrants  upon  which,  as  well  as  upon  the 
letter,  the  broker  relied.  Had  the  broker  received  no  letter  at 
all,  but  bought  the  goods  upon  the  faith  of  the  warrants  alone^ 
the  warehouseman  would  have  been  estopped.  The  letter  upon 
which  the  case  turned  was  an  immaterial  factor.  The  war- 
rant was  ail-important,  for  as  was  said  in  another  case: 

''If  he  chooses  to  issue  it  in  this  shape,  he  teils  aU  the  trade  that  they 
may  safely  deal  on  the  faith  of  that  warrant;  and  whether  or  not  it  be- 
comes a  negotiable  instrument  at  common  law  as  distinct  from  equity  is 
to  my  mind  utterly  immaterial."^ 

4.  It  should  be  observed  that  the  statement  that  the  signers 
of  the  documents  under  discussion  are  estopped  to  deny  their 
truthfulness  applies  only  to  those  matters  of  which  it  might 
be  supposed  that  they  had  cognizance.  No  one  imagines,  for 
example,  that  the  master  of  a  vessel  opens  all  the  packages 

1  Carr  v.  London  (1875X  L.  R  10  C.    Bank  v.  Phcenix  (1877),  5  Ch.  Div. 
P.  807;  44  L.  J.  C.  P.  109.  205;  46  L.  J.  Ch.  4ia 

2  Per  Jessel,  M.  R.,  in  Merchants* 
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partment  in  whieh  it  originated,  to  the  particular  case  then  in 
hand,  namely,  to  the  preclusion  of  the  consignor's  right  to  stop 
in  transitu;  other  rights  of  the  consignor  are  not  supposed  to 
be  affected.  The  principal  reason  for  this  no  doubt  is  that  one 
ground  assigned  for  the  cessation  of  the  right  to  stop  in  trans- 
itu was  that  bills  of  lading  were  negotiable,  and  that  the  trans- 
feree of  it  therefore  might  take  a  greater  right  than  that  of 
his  transferror  (the  consignee).  When,  however,  attempts  were 
made  to  affect  other  rights  of  the  consignor,  it  was  said  (in  op- 
posite sense)  that  a  bill  of  lading  was  merely  a  symbol  of  the 
goods,  and  that  a  person  in  possession  of  goods  could  give  no 
better  title  than  that  which  he  himself  had.  Underlying  both 
of  these  opposing  views  was  the  idea  (still  very  prevalent)  that 
the  indorsement  of  a  bill  of  lading  passes  title  to  the  goods. 
We  must  come  to  some  very  clear  understanding  upon  these 
three  points. 

Passing  the  Property. —  In  the  leading  case  of  Lickharrow  t. 
Mason  it  was  said  that  "  the  delivery  of  a  bill  of  lading  is  a 
delivery  of  the  goods  themselves."  *  In  1823  it  was  confidently 
stated  that 

''a  bill  of  lading  is  exactly  like  a  bill  of  exchange,  and  the  property  it 
refers  to  passes  by  indorsement  of  it,  but  not  by  delivery  without  indorse- 
ment." 2 

In  a  later  case  Alderson,  B.,  declared  that  the  "  negotiability  " 
of  a  bill  of  lading  was  something  different  from  the  "  negotia- 
bility "  of  a  bill  of  exchange,  and  affirmed  that  it  meant  merely 
the  "  passing  property  in  the  goods : " 

"Because  in  Lickbarrow  v.  Mason  a  bill  of  lading  was  held  to  be  nego- 
tiahle,  it  has  been  contended  that  that  instrument  possesses  all  the  proi> 
erties  of  a  bill  of  excliange;  but  it  would  lead  to  absurdity  to  carry  tlie 
doctrine  to  that  length.  The  word  negotiable 'wba  not  used  in  the  same 
sense  in  wliich  it  is  used  as  applicable  to  a  bill  of  exchange,  bu^  as  passing 
the  property  in  the  goods  only.'^  ^ 

This  language  passed  into  many  of  the  cases  and  much  of 
the  literature.     For  example  it  was  (1886)  said  in  the  Privy 

Council:* 

"A  bill  of  lading  for  the  delivery  of  goods  to  order  and  assigns  is  a  ne- 
gotiable instrument,  which  by  indorsement  and  delivery  pa«8e4  the  prop- 
erty in  the  goods  to  the  indorsee,  subject  only  to  the  right  of  an  unpaid 
vendor  to  stop  them  in  transitu.^* 

^ Supra.  'Thompson  ▼.  Dominy  (1845),   14 

2  Ackerman  v.    Humphery  (1823),  M.  &  W.  408;  14  I*  J.  Ex.  820. 

1  a  &  P.  53.    And  see  Jenkyns  v.  *  Pease  v.  Gloahec  (1866),  L.  R  1 

Usborne  (IS 44),  8  Sc.  N.  S.  524;  18  L.  P.  C,  227;  35  L.  J.  P.  G  66.    See  also 

J.  a  P.  196;  Blake  v.  Belfast  (1880),  Bank  v.  Henderson  (1874).  L.  R.  5  P. 

5  L.  R  Ir.  420.  C.  512. 
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will  pass.»  And  the  correct  view  of  the  effect  of  an  indorse- 
ment of  a  bill  of  lading  is  no  doubt  that ' 

«it  confers  UDon  him  an  authority  to  receive  the  goods,  and  that  author- 
itv  mav  M  S  matter  of  evidence,  ko  very  far  to  show  that  the  person  who 
hJs^oV  U  bM  al«>  acquired  a  right  of  P'oP^rty  and  notion  •  in  the 
eoodl-  but  unless  there  be  such  a  bargain  as  would,  mdependently  of  the 
SmentsSf  the  bill  of  lading,  give  an  interest  in  the  goods,  the  assignee 
of  the  bill  acquires  no  interest  in  the  goods. 

We  may  say  then  that  the  indorsement  of  a  bill  of  lading 
has  no  efifect  whatever  upon  the  passing  of  the  property  in  tho 
goods.  If  tho  intention  was  that  the  title  should  pass,  it  has 
already  gone  by  the  contract;  and  if  it  was  not  so  intended, 
the  title  remains  unchanged,  even  if  the  bill  be  indorsed.  In 
other  words,  goods  afloat  or  ashore,  covered  or  uncovered  by 
bills  of  lading,  are  transferred  in  the  same  way ;  that  is,  by  agree- 
ment to  that  effect.  The  most  that  can  be  said  is  that  an  in- 
dorsement of  a  bill  of  lading  eoidenc^s  a  transfer  of  the  goods : 

"The  indorsement  of  the  delivery  order  upon  these  evidences  of  his  title, 
like  thlinSment  upon  a  bill  of  lading,  sufficiently  manifests  the  inten- 
tton  of  the  ^t"s?hat'^the  title  and  possession  should  pass  to  Gibson.  '* 

iregotiability.—  ThiiWi'  in  the  leading  case  ot  Ltckbarroio 
V.  Mason  is  to  some  extent  responsible  for  the  idea  that  bills  of 
ladino-  are  "negotiable,"  for  they  found  that 

«bv  the  custom  of  merchants,  bills  of  lading  .  .  .to  order  or  assign* 
hate^b^enanTare  .  ,  .  "e^f-fle  and  transferable  by  ••  such 
shipper  .  .  .  indorsing  such  bills  of  lading  ...  ana  aeiivering  or 
transmitting  the  same  so  indorsed.  » 

Ashhurst,  J.,  in  the  same  case  said  that 

« the  instrument  is  in  its  nature  transferable ;  in  this  respect,  therefore,  this 
is  similar  to  the  case  of  a  bill  of  exchange. 

As  we  have  already  seen,  Alderson,  B.,  corrected  this,  say- 
ing that  although 
••  in  Lickbarrow  V.Mason  a  bill  of  lading  was  held  to  be  nei^oftaftle   .    .     . 

iFor  example,  an  indorsement  to  87  Pa.  St  625;   Porter  on  Bills  of 
the  agent  of  the  consignor  for  some  Lading,  §  496  ft.               „ .  „ , .  o,,, 
particular  purpose  will  not  pass  the  »  Blackburn  on  Sales  (2d  ed.),  391 
property.    Coxe   v.  Harden  (1803).  4  »Tbe     words    "and    possession 
Lst  211:  Brandt  v.  Bowlby  (1831).  2  should  be  omitted.  The  indorsement 
a  &'  Ad.  932:  Moakes  v.  NicholBon  does  not  "go  very  far  to  "how      a. 
(1865)  34  L.  J.  C.  P.  2Ta    "Delivery  right  to  take  jxwwemon.  for  it  is  U- 
of  a  bill  of  ladini;  with  intent  to  pass  self  "an  authority  to  receive   tho 
the  title  has  that  effect  although  goods  "-that  is,  to  take  possession, 
the  bill  is  drawn  to  order  and  is  not  It  goes  far  to  show  "a  right  of  prop- 
indorsed."    See  City  Bank  v.  Rome  erty." 

(1870).  44  N.  y.  13(5.    And  see  Bank  « Gibson  v.  Stevens  (1850).  8  How. 

of  Green  Bay  v.  Dearborn  11874).  115  (U.  a)  400. 

Mass.  219:  Holmes  v.  German  (1878).  » (1787)  2  T.  R,  p.  «a 

« Id.,  p.  71. 
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orer  to  speak  of  negotiability  as  a  reason  is  merel}'  to  raise 
the  questions,  "What  is  negotiability?"  and  "How can  it  pro- 
duce such  an  eflFect?"  In  another  chapter^  will  bo  found  suf- 
ficient ground  for  suspecting  that  the  word  "  negotiability " 
merely  masks  that  which  is  misunderstood,  and  that  by  itself 
it  explains  nothing. 

Symbolism, —  There  remains  the  other  view  of  bills  of  lading. 
It  is  said  that  they  are  symbols  merely  of  goods,  and  must  bo 
governed  by  the  law  of  that  which  they  symbolize;  and  inas- 
much as  an  unauthorized  disposition  of  goods  intrusted  to  an- 
other person  will  not  aflfect  the  title  of  the  true  owner,  so 
neither  can  a  wrongful  disposition  of  the  symbol.  Lord  Camp- 
bell upheld  this  view  in  a  passage  often  referred  to: 

*'It  is  not  enough  that  they  had  become  bona  fide  holders  of  the  bill  of 
lading  for  valuable  consideration.  A  bill  of  lading  is  not.  like  a  bill  of  ex- 
change or  promissory  note,  a  negotiable  instrument  which  passes  by  mere 
delivery  to  a  bona  fide  transferee  for  valuable  consideration  without  re- 
gard to  the  title  of  the  parties  who  made  the  transfer.  Although  the 
shipper  may  have  indorsed  in  blank  a  bill  of  lading  deliverable  to  his  as- 
signs, his  right  is  not  affected  by  an  appropriation  of  it  without  his  author- 
ity. If  it  be  stolen  from  him  or  transferred  without  his  authority,  a  sub- 
sequent bona  fide  transferee  for  value  cannot  make  title  under  it  as  against 
the  shipper  of  gooda  The  bill  of  lading  only  represents  the  goods;  and  iu 
this  instance  the  transfer  of  the  symbol  does  not  operate  more  than  a  trajis- 
fer  of  what  is  represented"^ 

It  will  readily  be  seen  how  far  we  are  now  from  negotiabil- 
ity. We  are  in  fact  at  the  other  extreme  —  title  to  goods  can 
be  acquired  in  certain  ways  only;  a  bill  of  lading  "only  repre- 
sents the  goods;"  and  "the  transfer  of  the  symbol  does  not 
operate  more  than  a  transfer  of  what  is  represented."  Bills 
of  lading  in  this  view  are  no  more  negotiable  than  are  tbo 
goods  themselves. 

But  this  theory  leaves  completely  unexplained  and  inexpli- 
cable the  undoubted  and  seemingly  peculiar  effect  which  the 
existence  and  transfer  of  a  bill  of  lading  has  upon  rights  of 
parties  to  goods;  for,  as  we  have  just  seen, 

"an  actual  owner  of  an  indorsed  bill  of  lading  may  undoubtedly,  by  in- 
dorsement, transfer  a  greater  title  than  he  himself  has,"  which  is  **at  vuri- 
auce  with  the  general  principles  of  the  law." 

To  meet  this  difficulty,  Mr.  Porter,  in  a  very  good  book  upon 
Bills  of  Lading,  endeavors  to  establish  a  via  media  between 

iCh.XXIV.  {2ded.),89a   And  see  Burton  t.  Cu  r- 

2Gurney  V.  Behrend  (1854),  8  R  &  yea  (1868),  40  HL  820;   Weaterzi    v. 

B.  633;  23  L.  J.  Q.  R  265.    See  to  Wagner  (1872X  65  Bl  197. 

same    effect,    Blackburn    on    Sales 
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tbat  ho  has  sold  the  goods  and  has  no  further  interest  in  them. 
He  is  estopped  by  the  ostensible  ownership  of  bis  purchaser. 
For  lack  of  such  elucidation  the  idea  of  the  "negotiability"  of 
the  bill  was  seized  upon.  The  word  had  seemed  in  some  way 
to  explain  why  it  was  that  a  transferee  might  acquire  a  better 
title  to  bills  of  exchange  than  his  transferror  had.  Why  might 
it  not  be  as  effective  and  comforting  in  the  case  of  bills  of  lad- 
ing? 

Unfortunately  for  such  a  doctrine  it  involved  conclusions  that 
the  courts  declined  to  admit.  For  example,  if  a  bill  of  exchange 
were  fraudulently  transferred  by  its  custodian  to  an  innocent 
purchaser  its  "  negotiability "  provided  the  transferee  with  a 
good  title.  The  courts,  however,  refused  the  same  result  in  the 
case  of  a  bill  of  lading;  and  for  such  cases  it  was  said  that  a 
bill  of  lading  was  a  symbol  of  goods,  and  that  a  "  transfer  of 
the  symbol  does  not  operate  more  than  a  transfer  of  what  is 
represented."  ^ 

But,  in  its  turn,  this  doctrine  will  not  suit  the  other  case;  for 
in  it  the  transfer  of  the  bill  of  lading  does  "  operate  more  than 
a  transfer  of  what  is  represented."  The  two  views  are  thus 
seen  to  be  quite  antagonistic;  and  neither  of  them  will  explain 
the  phenomenon  to  which  the  other  of  them  alone  can  be  ap- 
plied.    They  are  both  therefore  incorrect. 

Observe  finally  that  the  symbolic  view  rests  upon  two  ideas : 
(1)  The  notion  that  the  indorsement  of  a  bill  of  lading  has 
some  effect  upon  the  property  in  the  goods  —  "a  transfer  of 
the  symbol  does  not  operate  more  than  a  transfer  of  what  is 
represented" — (which,  as  we  have  already  seen,  is  a  mistake); 
and  (2)  the  notion  that  inasmuch  as  a  good  title  to  chattels  can- 
.not  be  given  when  "  transferred  without  his  (the  true  owner's) 
authority,"  it  cannot  be  transferred  either  where  the  goods  are 
represented  by  some  symbol. 

But  the  assumption  that  title  to  goods  themselves  cannot  be 
so  passed  is  erroneous.  It  is  a  matter  of  most  frequent  occur- 
rence (as  we  have  abundantly  seen')  that  ostensible  owners 
and  ostensible  agents  confer  perfectly  good  titles  to  property 
which  they  neither  own  nor  have  any  authority  to  deal  with. 

1  See  Pease  v.  Gloabeo  (1866),  L.  R.    and  also  The  Argentina  (1867X  U  R, 
1  P.  C.  219;  35  L.  J.  P.  C.  86,  in  which    1  A.  &  R  870;  60  L.  J.  P.  C.  17. 
the  dictum  is  practically  reversed;       ^Cb.  XXL 


32S  OSTE^^ailBLB  OWNBBSHIP  AlTD  A&EN07. 

Consider  this  case  {Lickbarrow  v.  Mason),  for  it  is  the  leading- 
one  ^ith  reference  to  indorsed  bills  of  lading,  although  its  chief 
principle  has  been  widely  departed  from.  The  case  was  prior 
to  the  modern  formulation  of  the  doctrine  of  estoppel,  but  ob- 
serve how  closely  in  the  quotation  just  given  it  follows  lines^ 
now  familiar;  and  although  it  introduces  the  idea  of  negotia- 
bility, and  the  passing  of  property  by  the  indorsement  of  tho- 
bill,  yet  the  law  merchant  is  repudiated,  and  the  rationale  is 
^'  because  it  would  be  enabling  either  of  the  original  parties  to- 
assist  in  a  fvaud."    Ashhurst,  J.,  said: ^ 

"  As  between  the  vendor  and  third  persons  the  delivery  of  a  biU  of  lad- 
ing is  a  delivery  of  the  goods  themselves;  if  not,  it  would  enable  the  con- 
signee to  make  the  bill  of  lading  an  instrument  of  fraud.  The  consignee 
of  a  bill  of  lading  tnista  to  the  indoraeinent;  the  instrument  is  in  its  nature 
transferable  in  this  respect,  therefore  this  is  similar  to  the  case  of  a  bill  of 
exchange.  If  the  consignor  had  intended  to  restrain  the  negotiability  of 
it,  he  should  have  confined  the  delivery  of  the  goods  to  the  vendor  only, 
but  he  has  made  it  an  indorsable  instrument  So  it  is  like  a  bill  of  ex- 
change, as  in  which  case  between  the  drawer  and  the  payee  the  consider- 
ation may  be  gone  into,  yet  it  cannot  between  the  drawer  and  an  indorser  ; 
and  the  reason  is  because  it  vx>tdd  be  enabling  either  of  the  original  parties 
to  assist  in  a  fraud.  The  rule  is  founded  purely  on  principles  of  law  anct 
not  on  the  custom  of  merchants.  The  custom  of  merchants  only  establishes- 
that  such  an  instrument  may  be  indorsed;  but  the  effect  of  that  indorse- 
ment is  a  question  of  law,  which  is  that  as  between  the  original  parties  the 
consideration  may  be  inquired  into,  though  when  third  parties  are  con- 
cerned it  cannot    This  is  also  the  case  with  respect  of  a  bill  of  lading.** 

And  Grose,  J.,  more  pertinently  said:^ 

"  A  bill  of  lading  carries  credit  with  it;  the  consignor  by  his  indorsement 
gives  credit  to  the  bill  of  lading,  and  on  the  faith  of  that  money  is  advanoedJ**' 

Unfortunately  the  "  broad  general  principle"  of  estoppel  so 
admirably  embodied  in  these  quotations  was  not  appreciated 
by  succeeding  judges.  To  them  "  negotiability  "  and  antago- 
nism to  the  general  law  was  all  that  could  be  said  in  explana- 
tion of  the  fact  that  an  owner  might  lose  bis  title  by  the- 
ostensible  ownership  of  another. 

American  Law, —  In  the  United  States,  although  there  are- 
many  cases  in  which  the  judgments  proceed  upon  considera^ 
tions  of  "  negotiability,"  there  are  others  which  seek  to  combine 
"  negotiability  "  with  estoppel;  and  there  are  a  few  which  may 

1 2  T.  R  71.  right  only.    6  Bast,  80  (n.),  36  (n.V 

32  T.  R.  76.    Buller,  J.,  in  one  par-  This  is  not  elsewhere  put  forward^ 

agraph  takes  lower  ground  and  bases  and  is  inconsistent  with  Kemp  v» 

the  right  to  stop  in  transitu  upon  Falk  (1881),  7  App^  Cas.  677;  and  the 

the  fact  that  the  indorsee  has  the  Sale  of  Goods  Act»  56  dt  G7  Via  (Imp.  j^ 

legal  property  in  the  goods,  whereas  ch.  71,  g  47. 
the  Tendor-shipper  has  an  equitable 
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applicable  to  them;  and  common  honesty,  in  the  light  of  modern  bnsiness 
and  financial  methods^  throws  a  special  burden  on  those  who  put  them 
out."i 

Such  and  similar  language  is  having  its  effect  in  breaking 
down  that  view  of  the  law  which  is  well  represented  both  in 
England  and  America  by  the  following  quotations  from  Smith's 
Mercantile  Law: 

*'  Therefore,  save  in  cases  within  the  Factors  Act,  delivery  by  a  person 
who  has  improperly  obtained  it,  or  without  authority  from  the  owner,  of 
a  bill  of  lading  indorsed  in  blank  to  a  bona  fide  transferee  for  value,  con- 
fers no  title  to  the  goods  which  it  represents." ^ 

By  the  American  annotators  of  the  same  work  it  is  said: 

'*  Nothing  can  in  fact  be  a  greater  departure  from  the  principles  and 
analogies  of  the  common  law  than  to  treat  bills  of  lading  or  other  docu- 
mentary evidences  of  title  to  chattels  personal  as  negotiable  instruments^ 
Instruments  which  represent  choses  in  action  may  be  negotiable  because 
the  right  cannot  be  separated  from  the  instrument,  and  has  no  distinct  or 
actual  physical  existence.  And  even  there  negotiability  only  exists  in  the 
case  of  absolute  promises  for  the  payment  of  money,  a  thing  negotiable  in 
itself  and  which  cannot  be  reclaimed  by  the  true  owner  of  any  one  who  has 
received  it  bona  fide  and  in  exchange  for  valuable  consideration.  But 
chattels  personal  are  wholly  insusceptible  of  negotiation  '  in  themselves, 
and  it  is  manifestly  inconsistent  to  give  the  documents  which  represent 
them  a  different  character.  The  result  of  the  cases,  therefore,  as  a  whole 
seems  to  be  that  wliile  on  the  one  hand  the  possession  of  bills  of  lading  or 
other  documents  of  the  same  nature  ma^  be  evidence  of  title,  and  equiva- 
lent for  some  purposes  to  actual  possession,  vet  that  on  the  other  it  does 
not  constitute  title  nor  dispense  tvith  the  rule  nemo  plus  juris  ad  alium 
transferre  potest,  quam  ipse  habet'*^ 

Some  Later  Cases. 

Although  it  cannot  yet  be  said  in  England  that  there  has 
been  any  substantial  recognition  of  the  principles  here  advo- 
cated, yet  the  cases  are  moving  in  the  direction  which  these 
principles  justify ;  and  there  is  much  in  analogous  departments 
of  the  law  which  can  be  cited  in  their  favor.  As  we  have  al- 
ready noted,  the  only  qualification  of  the  doctrine  of  "  symbol- 
ism "  was  that  indorsement  of  a  bill  of  lading  would  deprive  a 
consignor  of  his  right  to  stop  in  transitu;  any  other  rights 
which  he  or  anybody  else  might  have  were  unaffected. 

But  observe  the  entrance  of  the  wedge  in  1866:  A  bill  of 

1  Pollard  V.  Beard  on  (1895),  13  C.  C.  are  Incapable  of  being  the  subject  of 

A.  171;  65  Fed.  R  850.  negotiation— are  not  '' negotiable.** 

2 10th  ed.,  vol  I,  846.  Cannot  they  be  sold  and  transferred? 

9  Observe  how  a  change  from  the  See  the  phrases  disoussed  in  chapter 

usual  expressions  "negotiable "and  XXIV, 

'♦negotiability"  to  "negotiation"  at  <8th  Am.  ed.,  §  15320.     And  se^ 

nee  challenges  attention,and  makes  §  1750. 
wonder  whether  after  all  goods 
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to  remit  the  proceeds  for  application  apon  the  parchase-money  ; 
the  purchaser  having  received  the  bill  of  lading  for  this  spe- 
cific purpose,  fraudulently  pledged  the  goods  and  indorsed  the 
bill  to  a  bank;  held,  that  the  bank  had  acquired  a  good  title. 
In  further  development  of  the  same  principle  is  the  recent 
(1S95)  case  of  Henderson  v.  Williams}  It  was  a  case  of  goods 
not  at  sea,  but  in  a  warehouse,  in  which  the  owner  was  tricked 
into  a  transfer  of  them.  The  court  held  that  the  transfer  was 
not  made  in  pursurance  of  any  contract,  and  therefore  that  no 
title  passed,  but 

**  the  true  owner  having  enabled  F.  to  hold  himself  out  as  the  owner  could 
not  set  up  his  title  against  that  of  the  purchaser; " 

In  other  words,  ostensible  ownership  will  estop  even  where 
the  appearance  of  title  is  not  only  not  with  the  assent  of  the 
true  owner,  but  has  been  obtained  by  fraud  upon  him. 

With  such  cases  in  view  what  ought  to  be  done  with  such 
a  point  as  this?  A  vendor  sent  to  his  purchaser  a  bill  of  ladings 
and  also  for  acceptance  a  bill  of  exchange  for  the  price;  the 
purchaser  ought  to  have  retained  the  bill  of  lading  unless  he 
accepted  and  returned  the  draft;  he  did  neither,  but  wrong- 
fully transferred  the  bill  of  lading  to  an  innocent  purchaser. 
The  case  seems  to  be  simple  enough  —  the  original  vendor  is 
of  course  estopped,  for  he  has  permitted  the  appearance  of 
ownership  in  another  person.  Unfortunately,  however,  there 
is  a  provision  in  the  Factors  Act '  which  declares  that 

*'  where  a  person  having  bought  or  agreed  to  buy  goods,  obtains  with  the 
consent  of  the  seller  possession  of  the  documents  of  title; " 

from  which  it  was  assumed  that  the  only  question  was  whether 
the  first  purchaser  was  or  was  not ''  with  the  consent  of  the 
seller  in  possession  of  the  documents  of  title;''  it  was  held  that 
he  was  not;  that  the  act  did  not  help  the  sub-purchaser;  and 
that  he  must  lose  — not  a  word  about  estoppel,  or  the  case  of 
Henderson  v,  Williams  above  referred  to.'  Upon  appeal  a  dif- 
ferent reading  of  the  statute  led  to  an  opposite  oonclusioiu* 

1  (1895)  1  Q.  B.  521;  64  L.  J.  Q.  K  ^Cahn  v.  Pocketts  (1898X  9  Q.  B. 
803.  And  see  the  discussion  in  chap-  61;  67  L.  J.  Q.  R  625,  For  other  in- 
ter XXL  stances  of  the  baneful  effect  of  the 

2  52  &  53  Via,  ch.  45,  §  9;  The  Sales  Factors  Act.  in  diverting  attention 
of  Goods  Act,  66  &  57  Vic  (Imp.),  from  principle,  see  chapter  XXIIL 
ch.  71.  g  25  (2j;  59  Vic.  (Man.X  ch.  23,  *(1899)  X  Q.  &648;68L.J.  Q.B. 
g  24  (2).  51& 
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a  parchaser,  delivered  them  to  a  carrier,  taking  a  receipt  indi* 
eating  that  ^^  bills  of  lading  will  be  issued  on  return  of  this  re* 
ceipt;"  the  owner  retained  the  receipt;  the  carrier  notwith- 
standing his  receipt  issued  a  bill  of  lading  to  the  purchaser^ 
who  pledged  it;  held,  that  the  pledgee  was  entitled  as  against 
the  owner.* 

To  the  same  effect  is  a  very  recent  case  in  the  federal  courts. 
Goods  in  process  of  shipment  were  transferred  by  bill  of  sale;, 
the  purchaser  neglected  to  ask  for  a  bill  of  lading;  the  vendor 
got  it,  and  with  its  assistance  fraudulently  resold  the  goods ; 
the  second  purchaser  was  preferred.  Proceeding  upon  the  prin- 
ciples of  estoppel  the  court  inquired 

**  whether  the  plaintiffs  had  by  their  own  condact  enabled  Smith  to 
hold  himself  forth  to  the  world  as  having:,  not  the  possession  only,  but  the 
property?"  and  added:  •'When  Pollard.  Pettus  &  Co.  accepted  from  Mans> 
field  a  bill  of  sale  of  the  hides  in  question,  they  knew  that  in  the  regular 
course  of  business  a  clean  bill  of  lading  for  them  would  issue  to  him,  cloth- 
ing him  with  the  customary  indicia  of  absolute  ownership.  They  took 
the  chances  arising  from  this.  They  must  stand  as  though  they  assented 
to  it,  and  they  can  claim  no  right  against  any  one  who  dealt  with  Mansfield 
in  good  faith  relying  upon  it.  Their  presumed  assent  to  the  issue  of  the 
bill  of  lading  to  Mansfield  is  emphasized  by  their  laches  in  applying  for  it^ 
Whatever  may  be  the  nature  of  their  right  it  cannot  prevail  against  Bear- 
don*s  title  under  the  bill  of  lading."' 

Similar  to  the  Privy  Council  case  of  Bank  of  India  v.  Hen'- 
derson  above  referred  to '  is  that  of  Munroe  v.  Philadelphia^^  ii> 
which  a  transfer  of  goods,  and  indorsement  of  its  covering  bill 
of  lading  in  breach  of  trust,  was  held  to  give  a  good  title  to  fche- 
transferee. 

One  further  American  case.  Its  dicta  relate  to  warehouse  re- 
ceipts, but  the  same  principle  governs  all  sorts  of  documents 
of  title.  Notes  payable  in  property  were  by  the  law  of  the 
state  transferable  but  not  negotiable.  They  were  left  with  aa 
agent  for  collection,  who  fraudulently  transferred  them  to  an- 
innocent  purchaser.    It  was  held  that  the  true  owner 

**  having  put  its  agent  in  possession  of  the  notes,  which  showed  on  their 
face  that  the  latter  was  owner,  was  estopped  from  questioning  the  title  of 
the  transferee." 

"A  pledgee  himself  may,  by  his  neglect  or  through  misplaced  confi> 
dence»  bring  himself  within  the  rule  of  equitable  estoppel;  as  whore  he  has 

^  Fourth  Nat.  Bank  v.  St.  Louis  had  been  given  up,  the  decision  wa» 

(1883),  11  Ma  App.  333.    In  England  the  other  way  —  the  vendor  won. 

in  a  somewhat  similar  case  (Schuster  2  Pollard  v.  Reardon  (1895),  13  C.  C^. 

V.  McKellar  (1857),  7  E.  &  R  704;  26  A.  185;  65  Fed.  R.  853. 

L.  J.  Q.  B.  281).  where  the  vendor  had  «  Ante,  p.  33L 

the  mate's  receipt,  and  a  bill  ought  *  75  Fed.R.  545. 
not  to  have  been  issued  until  receipt 
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To  the  same  eflfect  Abbott,  C.  J.  (182^),  held  that  the  ques- 
tion which  ought  to  have  been  left  to  the  jury  was 

«  whether  the  plaintiiTs  had  by  their  own  conduot  enabled  Smith  to  hold 
himself  forth  to  the  world  as  having  not  the  possession  only,  but  the  prop- 
erty. "^^ 

Nothing  could  be  more  satisfactory  than  these  expositions 
of  the  law.  And  for  the  future  it  seemed  as  if  the  only  ques- 
tion was  to  be  one  of  fact:  Did  the  true  owner  "accredit  the 
title"  of  the  ostensible  owner  (by  handing  over  to  him  docu- 
ments of  title  or  otherwise)?    If  so  he  is  estopped. 

Unfortunately,  however,  the  law  as  thus  stated  was  almost 
immediately  overlooked.  Afterwards  it  was  qualified  and  min- 
imized, then  overruled,  and  finally  underwent  partial  and  in- 
congruous  resuscitation  by  acts  of  Parliament,  which  well-nigh 
sent  to  oblivion  the  principles  upon  which  it  rested. 

Submergence. —  In  1825  (one  year  only  after  the  decision  of 
Abbott,  C.  J.)  Best,  0.  J.,  had  a  case  before  him  very  much 
like  those  already  referred  to,  and  he  decided  against  the  inno- 
cent purchaser,  deploring  that  the  state  of  the  law  gave  him 
no  alternative: 

"  Had  I  authority  to  alter  the  law,  as  the  mode  of  carrying  on  commerce 
has  altered,  I  would  say  that  when  the  owner  of  property  conceals  hiai- 
self,  whoever  can  prove  a  good  title  under  the  person  whom  the  concealed 
owner  permits  to  hold  it  should  retain  that  property  against  the  owner; 
but  this  is  not  yet  the  law  of  England."* 

The  decision  may  be  taken  to  be  the  commencement  of  a  most 
curious  struggle  (still  unfinished)  between  Parliament  and  the 
courts,  the  former  endeavoring  (by  its  Factors  Acts)  to  bring- 
the  law  into  harmony  with  mercantile  usage,  and  the  courts, 
with  minutest  criticism,  declaring  that  Parliament  has  not  yet 
effectively  done  it.  Not  principle  nor  commercial  usage,  but 
inclusion  within  literal  and  narrow  interpretation  of  statutes, 
became  the  test  of  ownership  of  merchandise,  with  such  results 
as  we  might  expect.  Unfortunately,  too,  some  of  the  states  of 
America  and  provinces  of  Canada  became  involved  in  the  con- 
test. 

24.    Compare  the  finding  of  the  jury  1  Dyer  v.  Pearson,  8  R  &  GL  88. 

in  that  case  with  the  finding  in  Spear  2  Williams  v.  Barton  (1825),  8  Bin^ 

V.  Travers  (1815),  4  Camp.  251:  "That  139.    See  also  per  Parke,  R,  in  Phil-. 

in  practice  the  indorsed  dock  war-  lips  v.  Hutb  (1840),  6  M.  ft  W.  696;  0 

rants  and  certificates    are  handed  L.  J.  Ex.  826. 
from  seller  to  buyer  as  a  complete 
transfer  of  the  goods." 
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Let  U8  consider  for  a  moment  the  case  from  which  Chief 
Justice  Cockburn's  words  are  taken.  The  owner  of  warehoused 
goods  sold  them,  but  retained  the  warrants,  and  the  purchaser 
took  no  steps  to  have  the  appearance  of  title  in  the  warehouse.- 
man's  books  changed  in  his  own  favor;  the  vendor  resold  the 
goods  to  an  innocent  purchaser;  and  the  first  purchaser,  not- 
withstanding his  assistance  to  the  ostensible  ownership  of  the 
vendor,  was  held  to  be  entitled  to  the  goods.  The  learned 
chief  justice  is  quite  satisfied  as  to  the  demands  of  justice;  and 
that  there  was  wanton  inattention  to  the  interests  of  other 
persons;  but  he  declares  that  he  is  not  satisfied  that 

"at  common  law  the  leaving  by  a  vendee  goods  bought,  with  the  docu- 
mento^ftitle;  in  the  hand«  of  a  vendor    .    .    .     would  on  a  fraudulent 
Z^or  ^ledge'-by  the  party  so  possessed  divest  tbe  owner^of  h.s  p«,^rty 
or  estop  him  from  asserting  his  right  to  it.    If  *"'.*  ,°*^„^®'\,^t;?"' 
would  have  been,  as  it  seems  to  me.  no  necessity  for  giving  eflfect  by  statute- 
to  the  unauthorized  sale  of  goods  by  a  factor. 

From  the  standpoint  of  estoppel  the  case  is  of  course  a  very 
clear  one;  and  as  we  have  said,  the  "stream  of  tendency"  op- 
erating through  Parliament  at  once  corrected  the  decision.  But 
Parliament  declared  no  principle.  The  court  had  said  that  if 
a  purchaser  of  goods  misleads  people  by  leaving  the  documents 
of  title  in  the  possession  of  the  vendor  he  is  nevertheless  safe, 
and  the  second  purchaser  must  lose.  And  Parliament  with  cate- 
gorical negative  declared  that  if  a  purchaser  leaves  the  docu- 
ments with  his  vendor  he  should  lose,  and  the  second  purchaser 

should  have  the  goods. 

The  effect  of  the  statute  then  is  to  leave  the  matter  m  very 
incongruous  and  unsatisfactory  form;  for  a  single  instance  of 
the  application  of  a  general  principle  is  separated  from  all 
other  instances,  and  the  law  as  to  it,  being  arbitrarily  declared 
by  Parliament  to  be  so-and-so,  the  inference  is  suggested  that 
other  cases  ought  to  be  otherwise  determined. 

ResemUance  to  Bills  of  Lading.-  In  fact  the  difficulties  en- 
countered in  dealing  with  dock  warrants,  etc.,  were  threefold : 
(1)  The  law  as  to  bills  of  lading  had  not  been  placed  upon  a 
proi)er  basis;  (2)  the  essential  resemblance  between  bills  of 
lading  and  other  documents  of  title  was  not  observed;  and 
Iz)  the  unifying  principle  of  estoppel  was  not  applied  to  them. 

For  example,  although  as  we  have  seen  a  transfer  of  a  bill 
of  lading  to  an  innocent  purchaser  would  clearly  cut  out  the 
ri^'ht  of°the  consignor  to  stop  in  transitu,  yet  it  was  said  that 
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changing  his  position  upon  the  faith  of  the  instrument;  but 
the  case  goes  off  upon  the  ground  that  the  instrument  was  not 
one  of  customary  character. 

The  point  missed  in  such  cases  is  the  generalization  of  the 
quotations  above  given,  and  the  application  of  these  quotations 
to  commercial  usages  as  they  arise  and  develop. 

Under  previous  headings  will  be  found  further  discussion 
of  the  subject  in  hand,  and  i-n  a  later  chapter  the  Factors  Acts 
(without  discussion  of  which  the  present  chapter  would  be  pal- 
pably defective)  are  treated  of  at  length.^  The  reader  is  re- 
quested to  refer  to  those  other  parts  of  the  book  for  that  which 
might  very  well  appear  here,  but  which  is  too  long  for  repeti- 
tion^ and  is  more  necessary  elsewhere. 

Shares  in  Companies. 

Estoppel,  in  its  application  to  shares,  has  the  same  two  as- 
pects as  have  been  noted  when  dealing  with  other  documents 
of  title,  namely :  (1)  Estoppel  of  the  company  that  issues  share 
certificates;  and  (2)  estoppel  of  the  transferrors  of  shares. 

Estoppel  of  the  Company, —  Upon  this  we  need  not  dwell. 
Let  it  suffice  at  this  place  to  say  that  the  law  now  is  clear  that 
a  company  is  estopped  by  its  certificates  from  denying  the  fact 
represented  by  it  as  against  persons  who  change  their  position 
upon  the  faith  of  it.' 

Estoppel  of  the  Transferror. —  Cases  in  which  a  transferror 
of  shares  may  be  estopped  ma)'  be  divided  into  two  classes : 
(1)  Cases  in  which  shares  have  been  completely  transferred  to 
a  trustee,  who,  in  breach  of  his  trust,  makes  some  disposition 
of  them ;  and  (2)  cases  in  which  blank  transfers  have  been  in- 
trusted to  some  one  who  misuses  them. 

Shares  Transferred  to  a  Trustee, —  There  ought  to  be  no  di  f- 
ference  between  lands  and  shares  in  cases  of  priorities  arising' 
out  of  breaches  of  trust;  but  yet  the  assertion  may  well  be 
ventured  that  if  a  case  involving  land  were  put  to  a  well-read 

1  Ch,  XXIIL  (1893),  1  Ch.  618;  63  I*  J.  Ch.  166;  Re 

2  Re  Bahia  (1868),  L.  R  8  Q.  B.  584;  Ck)nces8ions  (1896),  2  Ch.  767;  65  L.  J. 
37  L.  J.  Q.  R  176;  Bishop  v.  Balkis  Ch,  909;  Moores  ▼.  Citizens  (1883x 
(1890),  25  Q.  B.  D.  77, 512;  59  L.  J.  Ch.  Ill  U.  a  156;  4  a  Q  R  845;  Trimble 
565;  Tomkinson  v.  Balkis  (1891),  2  Q.  v.  Bank  (1897),  71  Ma  App.  467. 

R  D.  614;  60  L.  J,  Q.  R  558;  Re  Ottos 
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lawyer,  he  would  at  once  inquire  about  the  legal  estate,  and  if 
it  related  to  shares  he  would  probably  commence  to  think  about 
estoppel. 

With  reference  to  land  no  doubt  the  law  is  at  present  firmly 
founded  upon  various  "  technical  and  unsatisfactory  "  ^  rules  as 
to  legal  and  equitable  estates.  If  the  purchaser  from  the 
trustee  acquired  the  "  legal "  estate  he  is  safe;  and  if  he  did  not 
he  loses.  A  former  chapter  has  dealt  at  length  with  that  sub- 
ject.* And  there  are  not  wanting  cases  relating  to  shares  in 
which  the  same  rules  have  been  applied.'  But  the  rational 
principles  of  estoppel  by  ostensible  ownership  are  superseding 
these  "  technical  and  unsatisfactory  "  rules ;  if  indeed  (as  seems 
probable)  they  may  not  already  be  said  to  be  in  possession  of 
the  field. 

Reserving  judgment  upon  this  point  for  a  moment,  let  us 
pass  on  to  the  consideration  of  cases  in  which  the  trustee  not 
merely  misappropriates  shares,  but  in  order  to  do  so  fraudu- 
lently fills  up  blank  transfers  intrusted  to  him.  For  if  in  such 
an  instance  a  purchaser  (upon  principles  of  estoppel)  is  safe  irre- 
spective of  questions  of  legal  estate,  we  shall  have  no  difficulty 
in  the  simpler  case  which  we  are  leaving  behind. 

The  Swan  cases  in  1859-1863*  with  reference  to  shares  are 
interesting  and  instructive.  The  owner  of  shares  in  tnvo  com- 
panies—  A.  and  B. —  employed  a  broker  to  sell  the  A.  shares, 
and  gave  him  several  signed  but  blank  transfers;  the  broker 
fraudulently  filled  up  one  of  the  transfers  with  the  B.  shares, 
and  sold  them  to  an  innocent  purchaser.  After  much  doubt  it 
was  determined  that  the  true  owner  of  the  shares  was  not  es- 
topped by  handing  over  the  blank  transfers.  But  the  judg- 
ments leave  little  room  for  doubt  that  had  the  true  owner 
farther  equipped  the  broker  for  the  fraud,  by  intrusting  him 
with  the  B.  certificates,  he  would  have  lost  his  shares. 

*  Ante,  p.  255u  will  be  safe  if  he  acquire  the  "  legal " 

2Ch.  XVIIL  title.    Crocker  v.  Crocker  (18G5X  31 

>Reg  ▼.  Shropshire  (1873),  L.  R  8  N.  Y.  507. 

Q.  R  420;  L.  R.  7  H.  L.  496;  45  L.  J.        <Ex  parte  Swan  (1859),  7  C.  B.  N. 

<J.  R81;  Marshall  ▼.  National  Bank,  S.  400;  30  L.  J.  C.  P.  113;  Swan  v. 

etc.  (1802),  61  L.  J.  Ch.  465;  Weaver  North  British  (1862).  7  H.  &  N.  603; 

r.  Barden  (1872)^  49  N.  Y.  286.  What-  81  L.  J.  Ex.  425;  2  H.  &  C.  175;  82  L. 

ever  the  true    g^und   of  decision  J.  Ex.  273. 

there  is  no  doubt  that  the  purchaser 
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son  upon  whom  aathority  is  supposed  to  be  conferred  mast  not 
only  be  "  the  holder  for  value  of  the  certificates,"  but  also  "  the 
person  entitled  to  the  certificates."  ^  If  it  be  necessary  to  prove 
the  existence  of  authority,  then  no  doubt  it  is  only  persons 
rightfully  entitled  to  the  certificates  that  can  exercise  that  aa- 
thority, for  to  them  alone  was  it  given;  but  if  the  estoppel 
arises  from  the  appearance  of  authority,  then  it  may  exist  apart 
altogether  from  the  rightfulness  of  the  title. 

One  further  point:  The  suggested  solijition  will  not  apply  at 
all  under  certain  circumstances.  If  the  person  intrusted  with 
the  blank  transfer  exhibits  it  in  its  incomplete  condition  to  a 
purchaser,  there  is  no  doubt  appearance  of  (even  if  no  real) 
authority  to  fill  up.  But  suppose  that  the  person  intrusted 
has  filled  up  the  blanks  with  his  own  name  before  exhibiting^ 
them,  there  is  then  no  appearance  of  authority,  and  no  neces- 
sity for  any.  The  document  appears  to  have  left  its  signer's 
hands  in  complete  form.  The  case  has  now  changed  from  one 
of  ostensible  agency  to  one  of  ostensible  ownership.' 

We  thus  arrive  at  the  conclusion  that  the  true  rationale  of 
the  decisions  in  hand  is  ostensible  agency,  where  the  purchaser 
is  aware  of  the  existence  of  blanks;  and  ostensible  ownership,, 
where  he  has  no  such  notice;  and  that  '^  negotiability"  and 
legal  estate  have  nothing  to  do  with  the  questions.  Perhaps 
it  is  too  much  to  hope  that  the  mere,  dicta  of  Lords  Watson 
and  Herschell  will  put  a  sudden  termination  to  "  negotiability  '^ 
and  legal  estate  as  factors  in  such  problems.  Nevertheless 
tbey  will  certainly  help  powerfully  the  present  trend  of  the 
law  in  that  direction.    Lord  Watson  has  said: 

"  Even  when  the  delivery  (that  is  by  the  persons  intrusted  with  the  trans- 
fers)  has  been  fraudulent,  as  in  the  present  case,  the  Supreme  Court  of 
New  York  has  held  that  the  registered  owner  cannot  reclaim  the  document 
from  a  holder  who  has  given  valuable  consideration  in  good  faith  and 
without  notice  of  the  fraud.  But  it  is  necessary  to  observe  that  th»  decis^ 
ion  of  the  court  did  not  attribute  to  the  instrument  any  privilege  or  nego^ 
tiability,  in  the  legal  sense  of  that  term.  It  was  based  .  .  .  upon  the 
circumstuQce  that  the  registered  owner  has  so  dealt  with  that  certificate 
as  to  lead  the  purcliaser  for  value  to  believe  that  he  was  taking  a  good 
title  to  it.  In  otiier  words,  the  foundation  rests  in  the  principle  of  eatoppei^ 
Thus  far  the  principles  of  American  cases  appear  to  me  to  be  in  harmony 
with  the  principles  of  English  law."' 

Lord  Watson  added  that  cases 

*' which  relate  to  competition  betiveen  equitable  and  legal  rights  to  stock  or 
shares  liave  really  no  bearing  here.  Whether  the  respondents  are  estopped 
from  saying  that  Blakawayhad  not  their  authority  to  dispone  of  the  oer- 

1  Williams  v.  Colonial  Bank  (1888),       «  See  ante,  ch.  XVIL 
^8  Ch.  D.  407;  67  L.  J.  Ch.  826.  "Colonial  Bank  v.  Cady  (1800>,  15. 
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tificates  in  qnestion  is.  in  my  opinion,  the  sole  question  presented  for  de- 
cision in  these  appeala" 

Than  these  quotations  there  are  few  in  all  the  books  more 
acceptable  to  the  present  writer.^  Were  they  generally  applied, 
all  questions  of  "  negotiability,"  and  legal  and  equitable  estate, 
in  the  determination  of  cases  which  involve  the  loss  by  one  of 
two  innocent  parties  on  account  of  the  fraud  of  a  third,  would 
soon  be  seen  to  be  parts  merely  of  obsolete  sj^stcms  and  ideas. 

Seals, —  A  very  technical  difficulty  presents  itself  in  the  case 
of  blank  transfers  of  shares,  which  has  not  to  be  encountered 
in  dealing  with  blanks  in  notes  and  bills  of  lading;  for  trans- 
fers have  sometimes  to  be  under  seal,  and  it  is  said  that  the 
authority  to  fill  up  a  document  under  seal  must  itself  be  under 
seal  If  there  be  no  such  sealed  authority  (as  is  usually  the 
case),  and  if  there  be  no  redelivery  of  the  transfer  after  its 
completion,  it  is  said  that  it  is  not  sufficiently  executed.^ 

Distinction  must,  however,  again  be  made  between  cases  in  " 
which  the  purchaser  is  aware  of  the  insufficiency  of  the  execu- 
tion and  those  in  which  he  is  not.  Suppose  that  I  execute  a 
transfer  of  shares  in  blank  and  hand  it  to  a  broker,  who,  before 
handing  it  over,  and  unknown  to  the  purchaser,  fills  in  the 
purchaser's  name.  My  execution  of  the  document  is  irregular, 
and  it  may  even  be  said  that  the  deed  is  not  mine  at  all.  But 
that  is  not  the  question.  Estoppel  is  not  troubled  with  facts. 
It  deals  with  appearances.  The  document  appears  to  have  been 
properly  executed ;  I  am  responsible  for  such  appearance ;  and 
I  ought  to  be  estopped.' 

Some  discussion  of  the  alternative  case  —  where  the  pur- 
chaser is  aware  that  the  deed  was  filled  up  after  delivery  — 
will  be  found  in  another  chapter.* 

Documents  of  Title  Lost  or  Stolen*. 

Speaking  very  generally,  the  law  of  England,  the  United 
States  and  Canada  as  at  present  received  is  correctly  stated 

App.  Cas.  278;  60  L.  J.  Ch.  137.    And  '^  Societe  Generale  v.  Walker  (1685), 

see  per  Lord  Herschell  to  same  ef-  11  App.  Cas.  20. 

feet  *See  per  Lord  Hersohell  in  Colo- 

1  Negotiability  was  eschewed  also  nial  Bank  v.  Cadv  (1890).  15  App.  Cas. 

by  Jeflsel,  M.  IC,  with  reference  to  282.    See  also  the  discussion  as  to 

warehotisemen's  warrants   in  Mer-  blanks  in  bills  and  notes  in  ch.  IV; 

chants  V.  Phoenix  (1877),  5  Ch.  D.  205;  and  as  to  estoppel  with  reference  to 

40  L.  J.  Ch.  4ia  deeds  in  ch.  XXV. 

*  Ch.  XXV. 
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in  the  following  extract  from  a  valuable  judgment  of  Senator 
Vanderplanok: 

"The  honest  purchaser  who  buys  for  a  valuable  consideration  in  the 
course  of  trade  without  notice  of  any  adverse  claim  or  any  circumstances 
which  might  lead  a  prudent  man  to  suspect  such  adverse  claim  will  be  pro* 
tected  in  his  title  against  the  original  owner  in  those  cases,  and  in  those 
only,  where  such  owner  has  by  his  own  direct  voluntary  act  conferred  upon 
the  person  from  whom  the  bona  fide  vendee  derives  title  the  apparent 
right  of  property  as  owner  or  of  disposal  as  an  agent  "^ 

Mr.  Justice  Bayley's  dictum,  it  will  be  reraembered,^  is  not  so 
explicit.  The  test  there  proposed  is  whether  "  the  owner  has 
lent  himself  to  accredit  the  title  of  another  person" — nothing 
as  to  the  act  being  voluntary. 

One  of  the  clauses  of  the  Factors  Acts,  too,  is  outside  the 
Senator's  rule;  for  by  it  if  a  vendor  of  goods  "  continues  or  is  in 
possession  of  the  documents  of  title"  —  whether  with  or  with- 
out the  knowledge  or  assent  of  the  purchaser  is  immaterial  — 
a  resale  by  the  same  vendor  to  an  innocent  purchaser  will  cut 
out  the  first  buver.' 

In  the  Supreme  Court  of  the  United  States  it  has  been  cau- 
tiously remarked  that 

"it  may  be  that  the  true  owner  by  his  negligence  or  carelessness  may  have 
put  it  in  the  power  of  a  finder  or  thief  to  occupy  ost^jnsibly  the  position  of 
H  true  owner,  and  his  carelessness  may  estop  him  from  asserting  his  right 
against  a  purchaser  who  has  been  misled  to  his  hurt  by  that  careless- 
ness;"* 

and  the  point  has  been  distinctly  decided  in  accordance  with 
this  view  in  the  state  of  Georgia.* 

In  England,  too,  it  must  be  said  that  even  where  by  statute 
an  owner  of  goods  is  to  be  estopped  by  the  possession  by  an- 
other person  of  the  documents  of  title,  the  consent  of  the  owner 
(which  is  sometimes  made  a  prerequisite)  may  be  of  very  qual- 
ified character,  namely,  one  obtained  by  fraud.*  And  where 
it  is  sought  to  estop  a  company  by  its  certificate  of  shares,  it 
is  not  sutficient  answer  that  the  certificate  was  obtained  by  the 

1  Saltus  V.  Everett  (1838),  20  Wend.  (Imp.),  ch.  71,  §  25  (1):  69  Vic.  (Man.), 

279.    See  also  Gurney  v.  Behrend  ch.  25.  §  24  (1). 

(1854),  3  E.  &  B.  634;  23  L.  J.  Q.  B.  <Shaw  v.  Railroad  Ca  (1879X  101 

265;  Pease  v.  Gloahec  (1866),  Lu  R.  1  U.  S.  565. 

P.  a  219;  85  L.  J.  P.  C.  66;  Commer-  ^Lowe  v.  Raleigh  (1897),  101  Ga. 

cial  Bank  v.  Colt  (1853),  15  Barb.  (N.  820;  28  a  R  R  867. 

Y.)506.  «Sheppard  v.  Union  Banlt  (1862). 

^Ante,  p.  812.  81  L.  J.  Ex.  154.    And  see  Haines  v. 

«  52  &  53  Vic.  (Imp.),  ch.  45,  §8.  And  Swainson  (1868X83  I*  J.  Q.  B.  281, 

see  the  Sale  of  Goods  Act,  56  &  57  Vic.  and  ante^  ch,  VIIL 
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grossest  fraud,  or  even  by  maans  of  a  forged  transfer  from  the 
true  owner.^ 

Upon  the  other  hand,  where  a  stock  certificate  indorsed  in 
blank  was  taken  from  a  safe  by  a  person  who  usually  had  ac- 
cess to  it,  it  was  held  that  the  thief  could  give  no  title ;  ^  although 
it  would  be  otherwise  were  the  certificate,  with  the  assent  of 
the  true  owner,  made  out  in  the  name  of  the  thief.^ 

Upon  what  principle  ought  we  to  proceed?  In  treating  of 
ambulatory  contracts  we  shall  see  reason  for  reaching  the  con- 
clusion that 

"the  ratio  decidendi  in  all  cases  of  lost  or  stolen  securities  must  be  the 
panie.  The  documents  are  transferable;  they  carry  with  them  (by  being 
redeemable  to  the  holder)  ostensible  ownership  of  them,  or  (in  the  case  of 
brokers)  ostensible  agency;  the  true  owner  has  assisted  in  this  appearance 
(l>y  careless  custody  or  b^  lack  of  restriction  upon  the  transferability  of 
the  documents);  and  he  is,  therefore,  as  against  an  innocent  purchaser  for 
value,  estopped  from  asserting  his  title." ^ 

The  same  principle  is  applicable  in  the  case  of  lost  or  stolen 
documents  of  title.  I  may  keep  the  documentary  title  to  my 
goods  in  my  own  name,  in  which  case  I  am  safe;  or  I  may  put 
it  in  the  name  of  another,  in  which  case  I  ought  to  be  estopped 
as  against  any  person  deceived  by  the  ai)pearance  of  ownership 
given  to  that  other;  or  I  may  have  my  documents  in  such  form 
that  any  person  having  possession  of  them  shall  appear  to  be 
the  owner  of  the  goods,  in  which  case  also  I  ought  to  be  es- 
topped. One  of  the  reasons  given  in  our  now  familiar  Zick- 
harrow  v.  Mason  case  for  depriving  the  consignor  of  the  right 
to  stop  in  transitu  was  that 

"if  the  consignor  had  intended  to  restrain  the  negotiability  of  it  (the  bill 
of  lading),  he  should  have  confined  the  delivery  of  the  goods  to  the  vendee 
only,  but  he  has  made  it  an  indorsable  instrument"  ^ 

The  language  of  Best,  C.  J.,  with  reference  to  misappropriated 
exchequer  bills  is  apposite : 

••It  is  the  plaintiflTs  own  negligence  in  not  filling  up  the  blank"  with 
liis  own  name  **  that  has  rendered  it  impossible  for  the  defendant  to  ascer- 
t  tin  that  he  (the  plaintiff)  had  any  right  to  it."^ 

1  Re  Ottos  (1893),  1  Ch.  618;  62  L.  J.  Swan  v.  North  British  (1862),  7  a  & 

<-  h.  16a  N.  603;  31  L.  J.  Ex.  425;  2  H.  &  C. 

-  Bangor  v,  Robinson  (1892),  52  Fed.  175;  32  L.  J.  Ex.  27a 

K.  520;  Young  v.  Brewster  (1895),  62  *  CIl  XXIV. 

Ma  Appt  62a  *(1787)  2  T.  R.  71.    See  the  same 

•Winter  ▼.  Belmont  (1879),  53  CaL  reasoning  applied  to  notes  in  Grant 

42d    Comiiare  Re  Swan  (1859),  7  C.  v,  Vaughan  (1726),  3  Burr.  1526. 

a  K.  a  400;  80  L.  J.  C.  P.  113;  and  e  Wokey  v.  Pole  (1820),  4  B.  &  Aid.  1. 
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The  contrary  view  is  put  by  Fuller,  0.  J.,  of  the  United  States 
Supreme  Court,  in  this  form: 

"Tliey  (bills  of  lading)  are  regarded  as  so  much  cotton,  grain,  iron  or 
other  articles  of  merchandise,  in  that  they  are  symbols  of  ownership  of  the 
goods  they  cover;  and  as  no  sale  of  goods  lost  or  stolen,  though  to  a  bona 
fide  purchaser  for  value,  can  divest  the  ownership  of  the  person  who  lost 
them  or  from  whom  they  were  stolen,  so  the  sale  of  the  symbol  or  mere 
representative  of  the  goods  can  have  no  such  effect"^ 

But  the  answer  to  this  argument  is  not  difficult.  Possession 
of  goods  is,  usually,  no  representation  of  ownership  of  them. 
I  may  lend  a  friend  my  horse  without  any  danger  of  mislead- 
ing anybody  by  the  change  of  possession.  Were  I  to  give  my 
friend  a  bill  of  sale  of  the  horse,  to  be  used  only  after  the  hap- 
pening of  some  contingency,  the  situation  would  be  entirely 
different.  I  ought  in  such  case  to  be  estopped,  although  un- 
authorized use  was  made  of  the  document.^  And  so  also  if  my 
title  to  certain  goods  is  evidenced  by  a  bill  of  lading  to  me  or 
my  order,  and  I  indorse  it  to  my  friend  with  a  view  to  certain 
application  of  it,  and  my  confidence  is  abused,  again  I  ought 
to  be  estopped.  The  distinction,  therefore,  between  possession 
of  goods  and  possession  of  a  document  of  title  to  the  goods  is 
the  distinction  between  goods  and  evidence  of  title  to  goods  — 
between  no  appearance  of  title  to  the  goods  and  ostensible  own* 
ership  of  them. 

The  law  as  to  mere  possession  is  the  same  as  to  real  estate. 
I  am  in  possession  of  certain  land  —  that  is  not  a  representa- 
tion by  anybody  that  I  am  the  owner  of  it;  and  if  some  one 
were  to  purchase  from  me,  depending  upon  my  possession  as 
proof  of  my  title,  he  would  merely  disclose  very  unusual  igno- 
rance of  our  system.  If,  howevisr,  the  documentary  title  stands 
in  my  name,  there  is  a  representation  by  the  true  owner  that 
the  land  is  mine,  or  at  all  events  such  strong  assistance  ren- 
dered to  my  representation  of  ownership  that  ho  ought  to  be 
estopped  as  against  an  innocent  purchaser.^ 

It  is  quite  apparent,  then,  that  the  thief  or  finder  of  a  docu- 
ment of  title  deliverable  to  bearer  is  in  a  very  different  posi- 
tion, so  far  as  the  public  is  concerned,  from  the  thief  or  finder 
of  goods.     In  the  one  case  he  is  the  ostensible  owner,  and  in 

iFriedlander  v.  Texas  (1888),  130  « Davis  v.  Bradley  (1861 X  34  Vt  55; 

U.  S.  423.    See  also  Shaw  v.  Railroad  Nixon  v.  Brown  (1876),  57  N.  H.  84 

(1879),  101  U.  S.  557;  Raleigh  v.  Lowe  » Clarke  v.  Palmer  (1883),  31  Ch.  D. 

(1897),  101  Ga.  329;  28  S,  E.  R.  867.  124;  51  L.  J.  Ch.  634 
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the  other  he  is  not.  In  other  words,  he  is  in  a  position  to  mis- 
lead people  in  the  one  case,  while  in  the  other  he  is  not.  And 
if  it  be  urged  that  at  all  events  the  true  owner  is  not  respon- 
sible for  the  situation,  the  reply  is  that  he  is  —  that  he  might 
have  kept  his  documents  more  securely,  and  at  all  events  might 
have  rendered  them,  by  special  or  restrictive  indorsement,  un- 
available to  fraudulent  people,  of  whom,  as  he  knew,  there  is 
no  lack.^ 

Further  light  upon  the  subject  in  hand  may  be  had  by  refer- 
ence to  the  discussion  of  the  reasons  which  underlie  the  law  as 
to  title  to  bills  and  notes  when  such  instruments  are  passed  b}*^ 
a  thief  or  finder.*  The  same  reasons  are  equally  applicable  to 
documents  of  title.  Eeference  is  also  asked  to  other  chapters 
in  which  the  necessity  for  fraud  or  even  voluntary  action '  on 
the  part  of  the  estoppel-denier  is  discussed  and  denied,  and  in 
which  the  duty  which  one  member  of  society  owes  to  another 
in  the  commercial  as  in  the  physical  world  is  insisted  upon.* 
Much  will  be  found  in  these  chapters  to  lead  the  mind  to  the 
conclusion  that  for  estoppel  neither  fraud  nor  voluntary  action 
is  essential;  that  Mr.  Justice  Ashhurst's  dictum  — 

'*  We  may  lay  it  down  as  a  broad,  general  principle  that  whenever  one  of 
two  innocent  parties  must  sutfer  by  the  acts  of  a  third,  he  who  enables 
such  third  person  to  occasion  the  loss  must  sustain  it"'^  — 

ought  to  be  taken  as  a  ^^  broad  and  general  principle;"  that 
the  word  "enables"  should  receive  no  narrow  signification; 
and  that  the  principles  of  the  law  of  torts  — 

**The  whole  modern  law  of  negligence,  with  its  many  developments,  en- 
forces the  duty  of  fellow-citizens  to  observe,  in  varying  circumstances,  an 
appropriate  measure  of  prudence  to  avoid  causing  harm  to  others."^ 

**He  who  enters  on  the  doing  of  anything  attended  with  risk  to  the  per- 
sons or  property  of  others  is  held  answerable  for  the  use  of  a  certain  meas- 
ure of  caution  to  guard  against  the  risk  "  '  — 

are  not  limited  to  physical  relations,  but  have  equal  applica- 
tion to  commercial  intercourse. 

I  Ex  part«  Banner  (1875),  L.  R.  2  ^Ante,  p.  827. 

Ch.  27a  «  Pollock  on  Torts,  p.  22. 

•Ch.  XXIV.  7  Dean  v.  McCarty  (1846).  2  U,  C. 

*  Ch.  VIIL  Q.  B.  44a 
*Ch.V. 
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cases.  That  a  factor  is  one  who  is  usually  intrusted  with  posses- 
sion or  the  indicia  of  possession  of  the  goods  is  not  a  reason  for 
drawing  a  distinction  between  factors  and  other  agents;  for 
(1)  proprietors  of  sales-stables  are  also  usually  intrusted  with 
horses  that  are  to  be  sold  (Many  other  such  cases  might  easily 
be  mentioned);  and  (2)  the  fact  that  an  agent  is  intrusted  with 
possession  does  not  in  the  slightest  degree  affect  the  application 
to  his  case  of  the  general  principles. 

The  correctness  of  this  latter  statement  may  require  a  little 
explanation,  for  which  it  is  necessary  to  observe  some  distinc- 
tions.    Let  us  consider  the  following  cases: 

(1)  The  person  intrusted  with  the  goods  or  the  documents  of 
title  to  them  usually  operates  as  a  factor,  and  in  no  other  way. 

(2)  Add  to  that  case  the  circumstance  that  the  owner  of  the 
goods  has  in  some  special  manner  accredited  the  title  of  the 
factor  —  that  is,  made  him  appear  to  be  the  owner. 

(3)  The  person  intrusted  is  a  merchant,  and  not  a  factor  at  all. 
(•t)  The  person  intrusted  is  both  a  factor  and  a  merchant. 
We  must  keep  well  in  mind,  too,  the  difference  between  os- 
tensible ownership  and  ostensible  agency. 

1.  Case  of  a  laciar. —  A  man  is  well  known  to  be  a  factor 
and  not  a  trader;  and  nevertheless  he  is  in  possession  of  bills 
of  lading  indorsed  to  himself  or  in  blank.  In  this  case  the  pos- 
sessor of  the  bills  appears  to  be  not  an  owner,  but  an  agent; 
and  the  extent  of  his  agency  must,  of  course,  be  inquired  into; 
for  if  he  exceed  his  authority,  or  at  all  events  his  ostensible 
authority  (of  which  more  in  a  moment),  his  principal  cannot  be 
bound.  If  it  be  said  that  the  factor  having  the  bill  of  lading 
is  therefore  the  ostensible  owner,  the  answer  is  that  of  Lord 
EHen  borough: 

•*  By  the  terms  of  the  biU  of  lading  .  .  .  the  goods  were  consigned  to 
Vo?  (the  factor),  and  for  anything  that  appears  to  the  contrary  to  the  use 
of  Vos;  .  .  .  but  it  is  so  usual  to  do  this  in  eases  where  the  party  is  only 
a  factor,  that  I  cannot  rely  on  this  argument."  ^ 

The  case  is  one  of  known  agency.  The  law  governing  such 
cases  is  general,  and  covers  the  case  of  factors  as  of  all  other 

agents. 

2.  Case  of  a  Factor  Specially  Accredited. —  The  man  is  a  fac- 
tor, but  besides  holding  the  bill  of  lading  he  is  otherwise  ac- 

1  Martini  v.  Coles  (1813),  1  M.  &  S.  146. 
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law  is  always  arbitrarily  enunciated  as  though  it  had  been  re- 
vealed from  heaven  that  "a  factor  cannot  pledge."  It  so  com- 
menced in  a  case  of  which  the  following  is  the  whole  report;, 
and  it  so  yet  remains  where  statutes  have  not  repealed  it:^ 

"It  was  held  by  Chief  Justice  Lee  that  though  a  factor  has  power  to  sell 
and  thereby  bind  his  principal,  yet  he  cannot  bind  or  affect  the  property 
of  the  e;oods  by  pledging  them  as  security  for  his  owu  debt,  though  there 
is  the  formality  of  a  bill  of  particulars  and  a  receipt;  and  the  jury  found 
accordingly." 

Lord  Mansfield  indeed  seems  to  have  ignored  this  decision;* 
but  other  judges,  although  they  have  regretted  it,  and  com- 
plained of  it,  and  even  in  a  surreptitious  way  hinted  that  it  was 
misreported,'  have  devoutly  followed  it  and  declared  it  to  be 
too  firmlj^  settled  for  question.  Said  Lord  Ellenborough  in  1811 : 

"It  was  a  hard  doctrine  when  the  pawnee  was  told  that  the  pledger  of 
the  goods  had  no  authority  to  pledge  them,  being  a  mere  factor  for  sale ; 
and  yet  since  the  case  of  ]^att«rson  v.  Tash  that  doctrine  has  never  been 
overturned."^ 

Similar  complaints  may  be  found  all  through  the  books;*  and 
the  solidity  of  the  law  is  thus  referred  to  in  an  Illinois  case: 

"  In  fact  there  can  be  no  question  of  the  rule.  It  is  true  that  in  Englan  J 
and  some  of  the  states  of  the  Union  the  rule  has  been  changed  by  legisla- 
tion, but  that  only  shows  that  the  rule  was  too  firmly  fixed  to  be  abrogated 
by  decision  of  the  courts."*^ 

And  when  evidence  was  offered  to  show  a  custom  at  a  partic- 
ular  place  for  a  factor  to  pledge,  it  was  rejected  as 

^  an  attempt  to  set  up  a  custom  in  opposition  to  a  general  principle  of  lavr^ 
which  cannot  be  permitted."' 

Sometimes  indeed  reasons  are  offered  in  support  of  the  laAv. 
They  are  usually  as  follows: 

"The  reason  why  the  factor  is  not  permitted  to  pledge  is  that  his  au- 
thority is  only  to  sell."  8 

"This  doctrine  results  from  the  fact  that  the  factor  is  but  an  agent,  and 
as  such  can  bind  his  principal  only  when  his  acts  are  within  the  scope  of  his 
authority."  9 

1  Patterson  v.  Tash  (1742),  2  Str.  «  Gray  v.  Agnew  (1880),  95  III  820. 
1170.  7Newbold    v.    Wright    (1833).     4. 

2  Wright  V.  Campbell  (1767),  4  Burr.  Rawle  (Pa.).  3ia    And  see  Mechem 
2047;  1 IL  BL  628.  on  Agency,  §  994. 

8  Gibbs,  C.  J.,  told  a  reporter  "  that  ^Lausatt  v.   Lippincott  (1821X     f> 

this  case  was  niisreported,  but  that  Serg.  &  R.  (Pa.)  892.    And  see  Kinde  r 

having  been  acted  upon  it  could  not  v.  Shaw  (1807).  3  Mass.  397;  Rodrigruez 

now  be  shaken."    Bonzi  v.  Stewart  v.Heflferman(1821),5John&Ch.(N.  Y.  > 

(1842),  4  M.  &  S.  307.  417;    Newbold  v.   Wright  (1833),     4 

<  Pickering  V.  Busk,  15  East,  44.  Rawle  (Pa.).  211;   Gray   v,   Agnew 

6 See  Martini  v.  Coles  (1813),  1  M.  (1880),  95  III.  319;  Allen  v.  SU  Louis. 

&  a  145;  Horn  v.  Baker  (1858),  11  (1886),  120  XJ.  a  32. 

Cal.  393;  Story  on  Agency  (9th  ed.),  »Mechem  on  Agency,  §  99^ 
124,  n. 
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ostensible  ownership.  Nor  is  the  case  different  in  principle  if 
the  person  who  has  possession  is  neither  a  factor  nor  a  trader, 
and  is  known  (by  the  purchaser)  to  be  an  agent  of  ordinary 
sort.  For  the  principle  is  always  the  same.  Is  this  agent 
(whoever  he  may  be)  a  person  who  usually  has  power  to  sell 
and  pledge?  If  so,  then  he  may  sell  and  pledge.  If  he  is  not, 
he  cannot.  And  it  is  merely  because  "a  mercantile  agent"  is 
in  the  first  of  these  categories,  and  not  because  of  his  name, 
that  he  can  sell;  for  even  he  must,  as  the  statute  provides,  be 
"actincy  in  the  ordinarv  course  of  business." 

Estoppel  has  a  further  criticism  of  the  clause,  in  that  it  makes 
no  exception  from  its  general  provision  for  a  case  in  which  the 
purchaser  is  aware  that  the  agent  is  violating  his  instructions. 
Possibly  it  may  be  said  that  he  was  not  then  "  acting  in  the 
ordinary  course  of  business."  But  the  reply  goes  too  far.  It 
would  apply  to  a  case  in  which  the  purchaser  was  not  aware 
of  the  violation  of  his  instructions;  for  the  factor  would  not 
then  (either)  be  "acting  in  the  ordinary  course  of  business," 
but  in  quite  extraordinary  fashion.  Yet  such  case  is  clearly 
one  in  which  the  purchaser  ought  to  be  protected. 

The  clause  then  (1)  is  useless;  (2)  is  objectionable  as  sugges- 
tive of  untrue  distinctions;  (3)  is  defective  for  the  reason  just 
mentioned. 

2.  "Where  a  mercantile  agent  has,  with  the  consent  of  the  owner,  been 
in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale, 
pledge  or  other  disposition  which  would  have  been  valid  if  the  consent 
had  continued  shall  be  valid  notwithstanding  the  determination  of  the 
consent;  provided  that  the  person  taking  under  the  disposition  has  not  at 
the  time  thereof  notice  that  the  consent  has  been  determined."  ^ 

Construing  one  of  the  earlier  acts  the  courts  had  said  that  if 
possession  of  the  goods  or  documents  had,  with  the  consent  of 
the  owner,  been  given  to  a  factor,  yet  if  the  consent  to  hold 
them  had  been  withdrawn  the  act  did  not  apply,  even  though 
the  owner  had  permitted  the  possession  to  remain  as  before, 
and  the  purchaser  knew  nothing  of  the  withdrawal.'  The 
merest  glance  outside  the  statute  would  have  obviated  this 
error.  The  authorities  were,  as  we  have  seen,  amply  sufficient 
for  the  case.  For  the  only  question  was  whether  the  factor  had 
still  ostensible  authority  to  sell;  and  this  admitted  of  but  one 

1  The  Factors  Act,  53    &  53  Vic.    C.  P.  282:  4  id.  93;  37  I*  J.  G  P.  137; 
(Imp.),  ch.  45.  §  2  (2).  88  L.  J.  Q  P.  95. 

5«Fuentes  v.  Montis  (1808),  L.  R  3 
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answer.  The  debate,  however,  did  not  touch  this  point,  but 
was  directed  to  an  interpretation  of  the  statute  —  to  ascertain- 
ing whether  the  factor  could  still  be  said  to  be  "intrusted" 
with  the  possession.  Hence  the  above  clause.  So  great  a 
judge  as  Willes,  J.,  acknowledged  himself  to  be  absolutely  help- 
less: 

"  I  might  desire  that  it  was  in  the  power  of  the  judge  to  amend  the  law 
from  time  to  time  with  reference  to  mercantile  convenience.  .  .  .  But 
were  I  to  do  this,  I  should  be  doing  an  unconstitutional  act  I  am  at  all 
times  anxious  to  give  full  effect  to  the  intention  of  the  legislature  as  ex- 
pressed in  the  language  they  have  used.  But  I  do  not  feel  myself  at  lib- 
erty from  any  notions  of  expediency  which  I  may  entertain  to  go  beyond 
that  which  I  find  written."  ^ 

It  is  impossible  to  imagine  what  the  result  would  have  been 
had  Lord  Mansfield  been  troubled  with  views  of  unconstitu- 
tionality when  he  was,  somewhat  radically,  amending  "  the 
law  from  time  to  time  with  reference  to  mercantile  conven- 
ience;"  and  had  he  thrown  upon  Parliament,  as  to  bills  and 
notes,  the  task  which  it  was  compelled  to  assume  with  reference 
to  factors.^ 

3.  "  Where  a  mercantile  agent  has  obtained  possession  of  any  docu- 
ments of  title  to  goods  by  reason  of  his  being  or  having  been,  with  the 
consent  of  the  owner,  in  possession  of  the  goods  represented  thereby  or  of 
any  other  documents  of  title  to  the  goods,  his  possession  of  the  first  men- 
tioned documents  shall,  for  the  purpose  of  this  act,  be  deemed  to  be  with 
the  consent  of  the  owner." ' 

The  courts  had  held,  in  construing  the  statutes,  that  if  an 
agent  had  been  intrusted  with  one  document,  and  of  his  own 
motion  got  it  changed  for  another  document,  he  was  not  in 
possession  of  number  two  "with  the  consent  of  the  owner," 
and  therefore  that  the  act  did  not  appl3\  For  example,  a 
factor,  being  intrusted  with  a  bill  of  lading,  and  the  goods  at 
the  termination  of  the  voyage  having  gone  to  a  warehouse,  the 
factor  gave  np  the  bill  of  lading  and  got  a  dock  warrant.  Upon 
general  principle  the  case  is  simple  enough;  but  looking  mi- 
nutely at  the  statute  the  courts  said  that  the  factor  was  not 
in  possession  of  the  dock  warrant  "  with  the  consent  of  the 

1  Fuentes  ▼.  Montis  (1868),  L.  R.  8  England,  it  is  not  easy  to  reconcile 
C  P.  288.  ourselves  to  the  notion  when  the 

2  The  language  of  Willes,  J.,  is  a  practice  is  brought  under  our  obser- 
Temarkable  illustration  of  the  truth  vation." 

of  Mr.  Markby's  remark  (Elements  >  The  Factors  Act,  52  &  58  Vic 

of  Law.  4th  ed.,  §  98):    **  Well  estab-  (Imp.),  ch.  45,  g  2  (3).    And  see  Rev. 

lished  as  the  practice  of  the  judges  St.  Ont,  ch.  150,  §  4k 
making  the  law  has  now  become  in 
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owner."*  While  one  of  such  decisions  was  on  its  way  to  the 
House  of  Lords,  Parliament  interposed  with  the  above  clause.* 
The  courts  had  also  held  that  if  a  factor  had  deposited  cer- 
tain warrants  as  security  for  an  advance,  and  had  afterwards 
substituted  other  warrants  as  security  for  the  same  advance^ 
the  case  was  not  within  the  statutes,  because  no  advance  had 
been  made  upon  the  second  set  of  warrants.'  The  above  clause, 
in  conjunction  with  another,  corrected  that  anomaly.  Atten- 
tion to  the  principles  of  estoppel  would  have  led  to  contrary 
decisions  in  these  cases  and  rendered  appeal  to  Parliament  un- 
necessary. 

4.  *' Where  the  owner  of  goods  has  given  possession  of  the  goods  to  an- 
other person  for  the  purpose  of  consignment  or  sale,  or  has  shipped  the 
goods  in  the  name  of  another  person,  and  the  consignee  of  the  goods  has^ 
not  had  notice  that  such  person  is  not  the  owner  of  the  goods,  the  con> 
signee  shall,  in  respect  of  advances  made  to  or  for  the  use  of  such  persoq, 
have  the  same  lien  on  the  goods  as  if  such  person  were  the  owner  of  th& 
goods,  and  may  transfer  any  such  lien  to  another  person."^ 

The  statute  is  not  now  dealing  with  goods  intrusted  to  ^^  a 
mercantile  agent,"  but  with  all  cases  of  agency.  The  clause 
is  badly  drawn.  It  provides  that  if  possession  of  goods  bo 
given  to  another  person  with  instructions  to  sell,  then  "  the 
consignee"  shall  have  a  lien  for  advances.  That  is  to  say,  if  I 
give  possession  of  my  horse  to  an  agent  to  sell,  and  he  mort- 
gaged the  horse,  I  would  not  be  bound ;  but  if  my  agent  were 
to  consign  him  to  somebody  and  get  advances  on  him,  I  would 
be  bound.  Estoppel  would  have  nothing  to  say  to  either  case, 
for  it  is  one  simply  of  no  authority  to  pledge  and  no  appear- 
ance of  such  authority.  Estoppel  would  agree  to  the  provisions 
(1)  that  if  possession  be  given  "  for  the  purpose  of  consignment  '^ 
(in  the  name  of  the  person  intrusted),  or  (2)  if  the  owner  "  has 
shipped  the  goods  in  the  name  of  another  person,"  then  the 
assignee  shall  have  a  lien  for  advances;  for  in  such  oases  there 
is,  with  the  assent  of  the  owner,  ostensible  ownership  in  the 
person  intrusted.  But  estoppel  would  of  course  draw  no  dis- 
tinction between  the  case  of  the  "  consignee,"  and  any  other 
person  being  misled  by  the  appearance  of  ownership;  nor  would 

1  Close  V.  Holmes  (1837),  2  Moody  'Bonzi  v.  Stewart  (1842),  4  M.  &  O. 

&  R.  22;  Phillips  v.  Hutb  (1840),  6  295;  11  L.  J.  C.  P.  22a 

M.  &  W.  572;  9  L.  J.  Ex.  323;  Hatr  *The  Factors  Act,  63  &  58  Vic 

field  V.  Phillips  (1842),  9  M.  &  W.  646;  (Imp.),  ch.  45.  §  7.    And  see  Rev.  SU 

12  CI.  &  F.  343;  11  L.  J.  Ex.  425.  Ont.,  ch.  150,  §  lU 

25&6Vic,ch.  39,  §4* 
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it  say  that  the  consignee  should  be  protected  "  in  respect  of 
advances"  and  should  not  be  protected  did  he  buy  the  goods. 
The  case  being  one  of  ostensible  ownership,  it  is  immaterial 
who  the  person  is  that  acquires  an  interest  in  them  or  what 
the  nature  of  that  interest  may  be^ 

5.  "Where  a  person  having  sold  goods  continues  or  is  in  possession  of 
the  goods,  or  of  the  documents  of  title  to  the  goods,  the  delivery  or  trans- 
fer by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods 
or  documents  of  title,  under  any  sale,  pledge  or  other  disposition  thereof, 
or  under  any  agreement  for  sale,  pledge  or  other  disposition  thereof,  to  any 
person  receiving  the  same  in  good  faith  and  without  notice  of  the  previous 
sale,  shall  have  the  same  effect  as  if  the  person  making  the  delivery  or 
transfer  were  expressly  authorized  by  the  owner  of  the  goods  to  make 
the  same."  i 

The  courts  had  held  that  if  a  vendor  sold  goods  but  retained 
the  documents  of  title  to  them,  a  subsequent  sale  by  the  same 
vendor  to  another  purchaser  passed  nothing;^  and  before  the 
case  could  be  heard  in  appeal  Parliament  declared  otherwise 
by  the  adoption  of  the  above  clause.' 

Bat  the  enactment  went  beyond  the  case,  and  raised  further 
diflBculty.  It  applies  not  only  to  a  case  in  which  a  vendor  re- 
tains the  documents  of  title  and  so  misleads  a  subsequent  pur- 
chaser, but  to  one  in  which  the  vendor  retains  "  possession  of 
the  goods." 

Now  distinguish:  (1)  A  merchant  sells  goods  but  retains 
possession  of  them  in  his  warehouse  and  resells  them;  the  first 
purchaser  ought  to  lose,  tov  possession  under  such  circum- 
stances indicates  either  ownership  or  authority  to  sell.*  (2)  I 
buy  from  a  farmer  a  horse,  pay  him  and  take  a  bill  of  sale  of 
him,  and  the  farmer  agrees  to  send  him  to  my  house,  but  in- 
stead of  doing  so  resells  him.  Apart  from  any  local  registr}'- 
acts  I  am  not  estopped,  because  mere  possession  under  such  cir- 
cumstances is  not  ostensible  ownership.*  (3)  But  suppose  that 
the  second  purchaser  is  some  one  who  has  previously  known 
that  the  farmer  was  the  owner  of  the  horse,  and  relied  upon 
such  knowledge  and  possession  as  indicative  of  the  continua- 
tion of  the  title  ? 

In  the  United  States  it  has  been  broadly  asserted  that 

-when  theaame  thing  is  sold  to  two  different  parties,  by  contracts  equally 

»The  Factors  Act,  52  &    53  Vic.        2  Johnson  v.  Credit  (1877),  2  C.  P. 
(Imp.),  oh.  45,  i§  8;  Sale  of  Goods  Act.    D.  224;  8  id.  32;  47  L.  J.  C.  P.  224. 
56  &  57  Vic.  (Imp.),  ch.  71.  §  25  (1);        MO  &  41  Vic,  (Imp.),  ch.  89,  §  a 
59  Vic.  (Man.),  ch.  25,  §  24 (1>  «  Ante,  p.  299. 

^Ante,  p.  297. 
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valid,  and  the  second  vendee  is  without  notice  of  the  first  sale,  he  who 
first  obtains  possession  is  entitled  to  the  property."  ^ 

"It  is  the  doctrine  of  Shaw  v.  Levy,  17  S.  &  R.  99,  which  remains  on- 
shaken  in  this  state,  that  if  a  vendee  allow  a  vendor  to  remain  in  posses- 
sion, or  after  a  formal  delivery  immediately  restore  the  possession  to  him, 
iind  he  afterwards  sell  and  deliver  the  goods  to  a  boyia  fide  purchaser  for 
value  without  notice  of  the  prior  sale,  such  purchaser  is  entitled  to  the 
goods  as  against  the  first  vendee  and  all  claiming  under  him."^ 

The  general  principle  is  recognized  that 

"allowing  a  person,  therefore,  to  have  actual  possession  of  chattels,  unless 
there  is  some  other  fact  connected  with  it,  is  not  an  act  which  holds  hiui 
out  to  the  public  as  owner,  or  as  authorized  to  sell  it  as  his  own.  The 
doctrine  of  caveat  emptor,  as  to  any  title  the  purchaser  may  acquire,  ap- 
plies. Brown  v.  Wilmerding,  5  Duer,  225.  But  when  the  possession  re- 
mains in  the  original  owner,  or  after  a  formal  delivery  it  is  restored  with- 
out any  notorious  break  in  the  continuity  of  it  under  a  secret  understand- 
ing or  agreement  with  him  as  servant,  agent  or  bailee,  this  is  an  element 
which  makes  a  very  important  difference  in  the  case.  That  inquiry  which 
the  party  dealing  with  the  possessor  is  bound  to  make,  and  which  the  law 
presumes  him  to  make,  leads  him  back  to  the  original  title,  and  thus  his 
diligence  will  only  avail  to  confirm  the  deception.  The  vendee  having  ac- 
quired possession  under  his  purchase  must  have  enjoyed  it  as  long  and  in 
such  a  manner  as  to  show  that  the  delivery  to  him  was  not  merely  formal 
or  colorable,  before  he  can  safely  transfer  it  back  to  the  vendor.  Breck- 
enridge  v.  Anderson,  3  J.  J.  Marshall,  714;  Jarvis  v.  Davis,  14  B.  Monroe, 
529;  Stevens  v.  Irwin,  15  Cal.  503." 

The  law  thus  stated  would  lose  something  of  its  arbitrary 
appearance  if  it  were  stated  in  terms  of  estoppel.  The  first 
quoted  rule,  that,  as  between  two  purchasers,  he  who  first  gets 
possession  has  the  better  title,  appears  at  first  view  to  be  as 
simply  dogmatic  as  the  rule  which  gives  to  the  legal  estate  the 
determining  faculty;  and  the  objection  to  the  last  quotation  is 
that  its  reasons  apply  as  well  to  a  case  in  which  the  second  pur- 
chaser was  misled  by  the  ostensible  title  of  the  common  vendor 
as  to  one  in  which  he  was  not. 

A  priori  one  would  say  that  as  between  two  purchasers  he 
has  the  title  who  alone  acquired  it  —  that  is  to  say,  the  first  of 
them;  and  that  if  any  one  else  obtained  possession  (whether  ho 
be  called  a  second  purchaser  or  not  is  immaterial)  he  cannot 
have  the  title,  but  the  possession  merely.  To  this  let  us  add 
that  where  the  first  purchaser  "has  lent  himself  to  accredit  the 
title"  of  his  vendor  so  "as  to  mislead"  the  second  purchaser 
"  into  the  belief  that  the  person  dealing  with  the  property  had 
authority  to  do  so,"  the  first  purchaser  will  be  estopped  from 
setting  up  the  facts. 

1  Winslow  V.  Leonard  (1854),  25  Pa.  mings  v.  Oilman  (1897),  90  Me.  524; 
St.  18.     And  see  Lanfear  v.  Suraraer    88  Atl.  R  538. 

(1821).  17  Mass.  118;  Brown  v.  Pierce  «  Davis  v.  Bigler  (1869),  68  Pa.  St 
1867),  97  Mass.  46;  People's  Bank  v.  247.  And  see  Webster  v.  Peck  (1863), 
^ley  (1880),  92  Pa.  St.  527;  Cum-    81  Conn.  495.  And  see  a  note  in  the 

Harvard  Law  Rev.,  vol.  11,  p.  418L 
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The  amendment  consists  in  adding  after  '^continues  or  is  in 
possession  of  the  goods,"  the  words  "  with  the  reputation  of 
ownership  and  under  those  circumstances  which  create  a  rep- 
resentation of  ownership."^  This  robs  the  statute  of  much  of 
its  purely  arbitrary  and  mechanical  character.  One  further 
amendment  and  it  would  be  reduced  to  the  reasonableness  of 
the  law  of  estoppel,  namely,  that  the  second  purchaser  should 
have  been  misled  by  the  "  misrepresentation  of  ownership." 

Possibly  this  is  implied  in  Lord  Selborne's  language.  If  so, 
then  the  statute  merely  reflects  a  single  instance  of  the  law 
of  estoppel,  and  is  misleading  because  b}*^  indicating  that  if  a 
v^ndtn^  be  allowed  by  a  vendee  to  mislead  people  by  ostensible 
ownership,  then  the  vendee  ought  to  lose;  whereas  the  law  is 
general  and  applies  to  everybody  —  being  a  vendee  does  not  in- 
crease or  decrease  a  pei'son's  duty  of  "an  appropriate  measure 
of  prudence"  for  the  welfare  of  others.* 

e.  **  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains  with 
the  consent  of  the  seller  possession  of  the  goods,  or  of  the  documents  of 
title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercan- 
tile  agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any 
sale,  pledge  or  other  disposition  thereof,  or  under  any  agreement  for  sale^ 
pledge  or  other  disposition  thereof,  .  .  •  shall  have  the  same  effect  as 
if  the  person  making  the  delivery  or  transfer  were  a  mercantile  agent  in 
possession  of  the  goods  or  documents  of  title  with  the  consent  of  the 
owner."* 

This  case  is  to  some  extent  the  converse  of  the  last.  If  a 
purchaser  may  be  estopped  by  leaving  the  documents  of  title 
in  the  hands  of  his  vendor,  so  also  may  a  vendor  be  estopped 
by  handing  them  over  prematurely  to  the  purchaser.  Again, 
the  clause  was  passed  to  overcome  a  decision  which  the  mer- 
cantile community  could  not  understand.  An  owner  of  goods 
shipped  them  in  two  quantities  but  under  one  bill  of  lading. 
The  owner's  agent  sold  the  goods  to  two  different  persons; 
gave  one  of  them  (A.)  the  bill  of  lading;  and  got  that  purchaser 
to  give  to  the  other  (B.)  a  delivery  order  for  his  part  of  the 
goods.  B.  resold  his  goods  to  X.  on  time,  and  handed  him  the 
delivery  order;  X.  pledged  the  goods,  and  passed  oa  the  order. 

1  The  phrase  •*  reputation  of  owner-  >The  Factors  Act,  53  ft  53  Via 

ship  "  was  borrowed  no  doubt  from  (Imp.),  cb.  45,  §  9;  The  Sale  of  Qoods 

"^e   reputed  ownership    clauses  of  Act,  56  &  57  Vic.  (Imp.),  ch.  71,  §  25 

bankruptcy  acts.    See  ch.  XXI.  (2);  59  Vic.  (Man.),  ch.  26,  §  84  (2), 
ee  a  note  in  Harvard  Law  Rev., 
1,  p.41& 
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The  pledgee  would  now  seem  to  be  safe;  but  it  was  held  that 
B.  coald  stop  in  transitu  because  the  goods  were  being  dealt 
with  under  a  delivery  order  only,  and  not  under  a  bill  of  lad- 
ing.*   Estoppel  would  of  course  not  recognize  the  distinction. 

The  baneful  effect  of  the  legislation  has  recently  been  very 
forcibly  illustrated.  But  for  it  a  case  of  this  kind  would  be 
free  from  all  difficulty:  A  vendor  sent  to  his  purchaser  a  bill 
of  lading,  and  also  for  acceptance  a  bill  of  exchange  for  the 
price  of  the  goods;  the  purchaser  ought  to  have  returned  the 
bill  of  lading,  unless  he  accepted  and  returned  the  draft;  he  did 
neither,  but  wrongfully  transferred  the  bill  of  lading  to  an  in- 
nocent purchaser.  From  the  standpoint  of  estoppel  the  case  is 
perfectly  clear,  for  the  vendor  has  accredited  the  title  of  the 
purchaser.  Arguing,  however,  from  legislation,  a  contrary  re- 
suit  was  at  first  arrived  at,  the  case  not  being  thought  to  be 
one  "  where  a  person  having  bought  or  agreed  to  buy  goods 
obtains  with  the  consent  of  the  seller  possession  of  the  docu- 
ments of  title."  Upon  appeal  a  different  view  of  the  statute 
was  taken.' 

The  clause  moreover  goes  far  beyond  that  which  was  in- 
tended, and  is  open  to  the  criticisms  above  applied  to  the  pre- 
ceding paragraph  of  the  statute.  The  principal  of  its  unex- 
pected results  has  been  its  effect  upon  hire  and  sale  agreements  — 
those  contracts  which  contemplate  an  eventual  sale,  but  for 
security  for  payment  provide  that  meanwhile  the  property  in 
the  goods  is  to  remain  in  the  vendor.  In  such  cases  a  honajide 
purchaser  from  the  purchaser  (if  in  possession)  will  be  secured.' 
If,  however,  the  effect  of  the  agreement  is,  not  that  the  pur- 
chaser shall  be  bound  to  buy,  but  merely  that  he  shall  have  an 
option  to  purchase,  the  act  does  not  apply.* 

7.  "Where  a  document  of  title  to  goods  has  been  lawfully  transferred 
to  a  person  as  a  buyer  or  owner  of  goods,  and  that  person  transfers  the 
document  to  a  person  who  takes  the  document  in  good  faith  and  for  valu- 
able consideration,  the  last  mentioned  transfer  shall  have  the  same  elFect 

1  Jenkyns  v.  Usborne  (1844),  8  So.  62  L.  J.  Q.  B.  591.  The  law  would  be 

N.  S.  505;  18  L.  J.  C.  P.  196.   Spear  v.  otherwise   were   there    no    statute. 

TniTers  (1815),  4  Camp.  251,  was  not  See  ante,  p.  2;)7,  8. 

referred  t<x  <Helly  v.  Mathews  (1894),  2  Q.  B. 

«Cahn  V.  Pocketts  (1898),  2  Q.  B.  272;  (1895)  A.  C.  471;  63  L.  J.  Q.  K 

61;  e?  Lb  J.  Q.  R  625;  (1899)  1  Q  R  577;  64  id.  405.  And  see  Pyne  v.  Wil- 

648;  88  Lb  J.  Q.  R  515.  son  (1895),  1  Q.  B.  653;  (1895)  3  Q.  R 

»Lee  ▼.  Butler  (1803),  2  Q.  B.  818;  537;  64  L.  J.  Q.  R  82a 
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for  defeating  any  vendor's  lien  or  right  of  stoppage  in  transitu  as  the 
transfer  of  a  bill  of  lading  has  for  defeating  the  right  of  stoppage  in  tran-- 
situ,^'  1 

This  clause  was  passed  because  of  the  distinction  above  al- 
luded to  between  a  bill  of  lading  and  a  delivery  order.  It  was 
said  that  a  vendor  retained  his  lien  although  he  had  handed 
over  a  document  of  title  (other  than  a  bill  of  lading),  and  had 
thus  apparently  transferred  the  complete  title.  His  right,  it 
was  said,  remained  until  possession  of  the  goods  had  been  taken 
by  the  innocent  purchaser.*  The  idea  was  that  the  indorse- 
ment of  a  bill  of  lading  passed  the  title  to  the  goods,  but  that 
the  transfer  of  other  documents  of  title  did  not,  and  therefore 
the  necessity  for  possession  in  order  to  vest  the  right  to  stop 
in  transitu.  As  has  already  been  seen,  however,'  property  in 
goods  passes  by  contract,  and  indorsements  of  bills  of  ladings 
and  other  documents  have  no  effect  upon  it.  Estoppel,  too,  as 
has  been  said,  makes  no  distinction  among  those  documents  of 
title  which  in  the  mercantile  world  are  taken  as  indicative  of 
title. 

Sxcmmary, —  Reviewing  all  the  sections  above  quoted,  we 
find  that  the  general  principle  of  estoppel  by  ostensible  owner- 
ship and  ostensible  agency  is  cut  down  to  seven  very  sharply 
defined  cases  selected  from  infinity,  because  by  merest  chance 
they  had  happened  to  present  themselves  in  more  than  usually 
conspicuous  form  —  that  is,  in  notable  law-suits: 

1.  The  case  of  a  "mercantile  agent"  being  in  possession  of 
goods  or  the  documents  of  title  to  goods,  with  the  consent  of 
the  owner. 

2.  Or  without  that  consent,  if  it  at  one  time  existed  and  its 
cessation  was  unknown. 

3.  Or  if  there  had  been  consent  to  the  possession  of  previous 
documents,  by  means  of  which  the  later  ones  were  obtained. 

4.  The  case  of  goods  given  to  "another  person"  (not  neces- 
sarily  a  mercantile  agent)  for  consignment  or  sale;  and  the 
case  of  goods  shipped  in  the  name  of  another  person.  In  sucb 
cases  a  "consignee's"  advances  are  protected. 

5.  The  case  of  a  vendor  remaining  in  possession  of  the  gooda 
or  of  the  documents  of  title. 

iThe  Factors  Act,  52  &  53  Vic.        'Jenkyns  ▼.  XJsborne  (1844X8  Sc 
up.),  ch.  45,  §  10.  N.  S.  50o;  13  I*  J.  Q  P.  106L 

^Anie,  p.  8J2. 
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American  Legislaiion. 

The  early  English  legislation,  with  certain  alterations,  passed 
into  the  statute  books  of  several  of  the  States  of  the  Union.' 
But  the  confusion  wrought  in  England  was  largely  obviated 
by  (among  other  methods)  a  most  fortunate,  or  most  courage- 
ous, misinterpretation  of  the  acts. 

The  New  York  statute  of  1830  provided  that 

'*  every  factor  or  other  agent  intrusted  with  the  possession  •  .  •  shall 
be  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give  validity  to  any  con- 
tract made  by  such  agent  with  any  otiier  person  for  the  sale  or  disposition 
of  the  whole  or  any  part  of  such  merchandise,  for  an^  money  advanced, 
or  negotiable  instrument,  or  other  obligation  in  writing,  given  by  sucli 
other  person  on  the  faith  thereof" 

And  the  words  "on  the  faith  thereof"  were  held  to  mean  on 
the  faith  of  the  agent  being  the  true  owner,  and  not  on  the 
faith  of  the  possession  of  the  goods  or  document  of  title.*  This 
construction  was  adopted  by  the  Ohio  courts.' 

The  eflFect  of  these  decisions  was  to  bring  the  statutes  into 
complete  harmony  with  the  law  of  estoppel.  For  thus  con- 
strued, they  really  enact  that  when  factors  and  other  agents 
are  permitted  by  the  true  owner  to  hold  themselves  out  as 
owners  of  the  goods,  purchasers  and  others  may  claim  the  bene- 
lit  of  estoppel. 

The  other  legislatures  which  passed  Factors  Acts  do  not 
seem  to  have  encountered  the  opposition  from  the  courts  which 
was  presented  by  the  judges  in  England;  and  upon  the  whole 
it  may  be  said  that  the  development  of  the  American  law  has 
been  but  very  slightly  affected  b}''  statutory  provisions.  The 
cases  touching  those  enactments,  therefore,  do  not  require  to  be 
separated  from  those  relating  to  the  general  law,  and  are  for 
tbat  reason  not  specially  noted  in  this  chapter. 

An  exception  perhaps  should  be  made  from  this  statement 
with  reference  to  the  "doctrine"  that  a  factor  cannot  pledge, 
the  cases  upon  which  have  been  referred  to  in  the  foregoing 

1  See  Kentucky.  1880,May  5;  Maine,  sin,  Rev.  St  1878,  §  3345.    See  Stim- 

Rev.  St.  1883,  ch.  31 ;  Maryland,  Rev.  son's  Am.  St  Law  (2d  ed.),  §§  4380- 

Code,   1870,  ch.   34;    Massachusetts,  4a8a 

Pub.  St.  1882,  ch.  71;  New  York,  1830.  2  Stevens  v.  Wilson  (1844).  6  Hill, 

ch.  179;  Ohio,  1880,  Rev.  St,  §  3214,  ff ;  512;  3  Denio,  472. 

Pennsylvania,  Factors,  2;  Rhode  Isl-  'Cleveland  v.  Shoeman  (ISSS),  40 

nd.  Pub.  St  1882,  ch.  136;  Wiscon-  Ohio  St  176. 
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pages.    Tho  courts,  however,  even  where  unaided  by  statute 
exhibited  an  inclination  to  overturn  the  "  doctrine." 

"Namerous  cases  may  be  found  where  it  has  been  held  that  a  factor 
who  holds  a  biU  of  lading  for  sale  cannot  pledge;  but  in  such  cases  either 
it  appeared  that  there  were  grounds  for  charging  the  pledgee  with  knowl- 
edge of  the  factorship,  or  the  decisions  were  madeoefore  the  modem  develop- 
mntofthe  doctrine  of  estoppel,  or  without  giving  it  full  consideration.^  i 

The  Californian  judges  showed  not  a  little  dexterity  —  per- 
haps timely  temerity — in  abolishing  the  "  doctrine  "  by  a  qual- 
ification which  limited  its  application  to  impossible  cases,  or 
something  very  near  that.' 

> Pollard  V.  Reardon  (1893),  13  Q  a  «  Wright  v.  Solomon  (1861),  19  CaL 
%  174;  65  Fed.  B.  851.  64. 

24 
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and  transactions  within  its  operation  are  as  absolutely  valid  and  eflfectual 
as  if  made  with  title  and  authority.  But  how  different  «8  the  principle  of 
estoppeU  It  validates  no  transaction  whatever.  It  all  along  implies  a 
transaction  itself  invalid,  and  a  person  who  is  forbidden  for  equitable  rea- 
sons to  set  up  that  invalidity.  It  operates  in  a  different  way,  founded  upon 
principles  of  equity  and  fairness,  between  man  and  man«  It  rests  on  a 
wider  basis  than  the  principle  which  supports  title  in  negotiable  instru- 
ments; and  as  it  is  not  confined  to  commercial  intercourse  or  the  exigen- 
cies of  trade,  so  it  is  not  confined  to  instruments  which  have  become  nego- 
tiable  by  the  demands  of  commerce."  ^ 

Williams,  J.,  put  the  matter  in  this  way: 

"The  reason  is  that  such  negotiable  instruments  have  by  the  law  mer- 
chant become  part  of  the  mercantile  currency  of  the  country;  and  in  order 
that  this  may  not  be  impeded,  it  is  requisite  that  innocent  holders  for  value 
should  have  a  right  to  enforce  pavment  of  them  against  those  who  by 
making  them  have  caused  them  to  be  a  part  of  such  currency/' ' 

In  the  opinion  of  Lord  Herschell, 

"  the  general  rule  of  law  is  that  where  a  person  has  obtained  the  property 
of  another  from  one  who  is  dealing  with  it,  without  the  authority  of  the 
true  owner,  no  title  is  acquired  as  against  the  owner,  even  though  full  value 
be  given,  and  the  property  be  taken  in  the  belief  that  an  unquestionable 
title  thereto  is  being  obtained;  unless  the  person  taking  it  can  show  that 
the  true  owner  has  so  acted  as  to  mislead  him  into  the  belief  that  the  per- 
son dealing  with  the  property  had  authority  to  do  sa  If  this  can  be  shown 
a  good  title  is  acquired  by  personal  estoppel  against  the  true  owner.  There 
is  an  exception  to  the  general  ruXe,  however^  in  the  case  of  negotiable  instru- 
tnents,*'* 

Finally,  Mr.  Bigelow,  in  his  recent  work  on  Bills  and  Notes, 
referring  to  transferees  of  them  free  from  equities,  says: 

"It  is  here  that  the  law  merchant  appears  in  its  strongest  colors  and  in 
its  most  striking  contrast  to  the  common  law.  It  is  negotiability  that  af- 
fords the  coloring  and  the  contrast"  ^ 

And  Sir  Frederick  Pollock  speaks  of  the  doctrine  as 

'^a  positive  exception  to  the  ordinary  principles  of  legal  ownership."* 

Antagonism, —  These  quotations  (1)  bring  the  law  merchant 
and  the  common  law  into  sharp  antagonism.  "The  law  mer- 
chant validates  »  «  a  transaction  which  the  common  law 
would  declare  void ; "  (2)  show  that  reconciliation  has  been  at- 
tempted  in  some  cases  by  the  adoption  of  "something  like  a 
fiction,"  namely,  imagined  but  non-existent  principal-and-agent 
authority;  (3)  declare  that  the  law  of  estoppel  has  nothing  to 
do  with  any  such  cases;  and  (4)  support  the  application  of 
"  the  well-known  principle  that  when  one  of  two  innocent  per- 
sons must  suffer  from  the  fraud  of  a  third,  the  loss  should  be 
borne  by  him  who  enabled  the  third  person  to  commit  the 
fraud." 

iSwan  V.  N.  R  A.  (1862),  7  H.  & N.  •Simmons  v.  London  (1892),  A.  C, 
S03;  31  L.  J.  Ex.  436.  215;  61  L.  J.  Ch.  729. 

« Ingham  v.  Primrose  (1859),  7  G  R        *  P.  206.    And  see  pi  a 
r.  a  85;  2  L.  J.  a  P.  295.  « Pollock  on  Contracts  (6tbed.),  427. 

And  see  p.  216. 
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traded ;  and  it  is  with  reference  to  them,  therefore,  that  rights 
and  liabilities  ought  to  be  adjusted.  When  these  or  any  other 
customs  obtain  general  acceptance  by  the  community  they  then 
pass  into  and  for  the  first  time  become  laws.  Modu%  et  can- 
ventio  vincunt  leges} 

The  rules  respecting  bills  and  notes  are  not  traceable  to  any 
foreign  or  extraneous  body  of  laws,  but  have  been  derived  from 
the  usages  and  customs  of  the  people;'  from  whence  also  are 
derived  the  main  part  of  the  whole  body  of  the  law.  And  it 
would  therefore  be  very  extraordinary  were  we  to  find  some 
portion  of  our  law  in  antagonism  to  other  parts  of  it;  for  we 
should  then  have  to  say  either  that  one  part  of  our  usage  was 
out  of  harmony  with  the  rest,  or  else  that,  in  process  of  crys- 
tallization into  law,  it  had  become  so.  The  present  writer  begs 
to  subscribe  to  the  following  extracts  rather  than  to  those 
which  allege  antagonism: 

"This  chronological  list  of  authorities  tends  to  elucidate  the  manner  in 
which  the  custom  of  merchants  gained  an  establishment  in  the  courts  of 
law  as  part  of  the  common  or  general  law  of  the  land,  and  shows  that  it 
ought  not  to  be  considered  as  a  system  contrary  to  the  common  law,  but 
as  an  essential  constituent  part  of  it>  and  that  it  always  was  of  co-equal 
authority,  so  far  as  subjects  existed  for  it  to  act  uix>n."* 

"  The  *  lex  mercatoria,^  or  custom  of  merchants,  like  the  lex  et  conttietudo 

Jmrliamenti,  describes  only  a  great  division  of  the  law  of  England.  The 
aw  relative  to  bills  of  exchange,  insurance,  and  all  mercantile  contracts, 
are  as  much  the  general  laws  of  the  land  as  the  laws  relating  to  marriage 
or  murder."* 

Describing  the  law  merchant,  thus,  as  part  of  the  general  law 
makes  the  assertion  of  antagonism  much  more  difficult  than  if 
it  be  thought  of  as  some  imported  and  despotic  code  to  which 
"  the  ordinary  rules  of  the  common  law  are  made  to  bend." 
We  feel  that  reconciling  principles  between   a  part  and  the 

1"  Usage  adopted  by  the  courts,  *See  Goodwin  v.  Robarts  (1875)» 

having  been  thus  the  whole  of  the  L.  R.  10  Ex.  846;  44  L.  J.  Ex.  162.   In 

so-called  law  merchant,"  per  Cock-  Woodworth  v.  Bank  (1821),  19  Johns, 

burn,  C.  J.,  in  Goodwin  v.  Robarts  (N.  Y.)  416,  there  is  the  following: 

(1875),  L.  R.  10  Ex.  353;  44  L.  J.  Eic  **The  law  merchant,  says  Malynes  in 

1G5.    Negotiability  of  bills  is  but  an  the  time  of  King  James,  is  a  cuft- 

example  of  that  which  Mr.  Herbert  tomary  law  approved  by  the  authop> 

Spencer  speaks  when  he  says  (Man  ▼.  ity  of  all  kingdoms  and  common- 

The  State,  298):  '^  One  of  the  most  fa-  wealths,  and  not  a  law  establislied 

miliar  political  truths  is  that,  in  the  by   the    sovereignty   of    any    one 

course  of  social  evolutions,  usage  prince." 

precedes  law;  and  that  when  usage  >Dunlop  ▼«  Silver  (1801),  5  IT.  8L 

has  been  well  established  it  becomes  App.  874,  a  most  valuable  exposition 

law  by  receiving  authoritative  in-  of  the  early  law. 

^orsement  and  defined  form."  ^Christianas  note  to  1  Bl.  Com.  7Qu 
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-whole  must  exist,  unless  indeed  our  jurisprudence  is,  so  far,  an 
absurdity.  Let  us  return  to  antagonism,  at  all  events,  only  if 
liarmonizing  efforts  shall  fail. 

Wk^  Custom  of  Merchants  f —  And  let  this  meanwhile  be  an- 
swered: What  custom  of  merchants  was  recognized  by  the 
courts?  A  custom  that  the  transferee  could  sue  in  his  own 
name!  No;  custom  could  not  possibly  affect  that  question,  or 
•determine  that  in  equity  he  could,  and  at  law  he  could  not. 
Well,  then,  a  custom  that  the  transfer  cut  out  the  equities,  and 
that  a  thief  could  pass  a  good  title?  JS^o;  there  is  no  more 
reason  for  so  saying  that  th*an  for  asserting  that  we  are  in- 
debted to  farmers  for  the  law  which  declares  that  the  purchaser 
of  land,  taking  the  legal  title,  is  not  affected  by  equities,  or  to 
horsemen  for  the  provision  that  the  thief  of  a  chattel  can  give 
a  good  title  by  a  sale  in  market  overt.  Then  it  must  have  been 
a  custom  that  the  transferee  acquired  the  legal  title,  and  not 
the  equitable  only?  Once  more,  no;  the  merchants  were  not 
sufficiently  skilled  in  such  abstruse  matters  as  to  draw  a  finely 
<]ividing  line  among  them.  No  custom  then?  Yes;  this  and 
nothing  but  this:  The  law  finally  and  with  much  apprehension 
recognized  the  fact  that  ambulatory  promises  —  promises  re- 
deemable to  third  person  —  had  by  custom  become  an  essential 
requisite  of  commerce;  and  the  courts  thereupon  set  themselves 
to  develop  law  applicable  to  instruments  of  that  kind,  naming 
them  "  negotiable  "  instruments.  The  simplicit}'  of  the  law  had 
declared  that  there  could  not  be  a  contract  redeemable  to  per- 
sons other  than  the  immediate  contractor;  the  merchants  said 
that  they  constantly  used  such  contracts,  could  not  indeed  get 
along  without  them;  and  the  usage  finally  received  "author- 
itative indorsement  and  defined  form." 

To  the  writer  it  has  always  seemed  to  be  somewhat  absurd 
to  suggest  that  such  works  as  those  of  Mr.  Justice  Byles,  Mr. 
Daniel  and  others  were  the  result  of  investigations  into  the 
law  merchant.  Judge-made  law  (not  merchant-made),  with 
Lord  Mansfield  as  chief  builder,  is  what  we  have  here. 

"  Negotiability." 

After  being  informed  that  "  it  is  negotiability  that  affords 
the  coloring  and  the  contrast "  ^  between  the  law  merchant  and 

»-4nfe,  p.372. 
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the  common  law,  it  is  somewhat  depressing  to  find  that  there 
is  very  little  agreement  as  to  what  "  negotiability  "  really  is. 
Probably  many  would  agree  with  the  widely-quoted  language 
of  Blackburn,  J.  It  will  furnish  at  any  rate  a  sufficient  basia 
for  discussion: 

''Bills  of  exchange  and  promissory  notes,  whether  payable  to  order  or  to 
the  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  word. 
The  person  who,  by  a  genuine  indorsement,  or  where  it  is  payable  to  bearer 
by  a  delivery,  becomes  holder,  may  sue  in  his  own  name  on  the  contract^, 
and  if  he  is  &  bona  fide  holder  for  value  he  has  a  good  title  not  withstand- 
ing  any  defect  of  title  in  the  party  (whether  Indorser  or  deliverer)  from 
whom  he  took  iL"  I 

I.  Transferee  Suing  in  Sis  Own  Name. —  The  first  of  these 
distinguishing  characteristics  of  bills  and  notes —  that  a  trans- 
feree can  sue  upon  them  in  his  own  name'  —  is  very  easily  dis- 
placed, and  that  in  four  different  ways: 

(1)  Assignees  of  covenants  "running  with  the  land"  can  sue 
upon  them  in  their  own  name.'  This  is  not  because  of  any 
law  merchant  or  law  farmer,  but  because  the  covenant  was 
made  with  the  person  who,  for  the  time  being,  might  have  the 
land.    That  is  to  say,  the  covenant  was  ambulatory. 

(2)  It  was  for  the  same  reason,  and  not  because  the  law  mer- 
chant so  declared  (an  absurd  idea),  that  the  transferee  of  a 
note  could  sue  upon  it  in  his  own  name. 

''The  note  is  an  original  promise  by  the  maker  to  pay  any  per^n  who 
shall  become  the  bearer;  it  is  therefore  payable  to  any  person  who  8ao> 
cessively  holds  the  note  bona  fide,  not  by  virtue  of  any  assignment  of  the 
promise,  but  by  an  original  and  direct  promise  moving  from  the  maker  to> 
the  bearer."* 

"  Bearer  is  descriptio  personce,  and  a  person  may  take  by  that  descrip- 
tion as  well  as  any  other.    In  the  nature  of  the  contract  there  is  no  itn- 

1  Crouch  V.  Credit  Foncier  (1878),  to  sue  on  the  contract  in  his  own 
L.  R.  8  Q.  B.  874;  42  Lb  J.  Q.  R  183.  name,  is  what  constitutes  negoti- 
Quoted  approvingly  in  Pollock  on  ability."  The  acquisition  of  a  better 
Contracts  (6th  ed.X  219;  Chalmers  on  title  than  that  of  the  tr&nsferror  he- 
Bills  (5th  ed.),  103;  McLaren  on  Bills,  treats  as  a  consequence  of  this  capa- 
197,  445;  Addison  on  Contracts  (9th  bility. 

ed.),  1096;  Cababe  on  Estoppel,  180.  8  0nwardv.Smithson(1893),lCh.6;. 

And  see  Bouvier^s  Law  Die.  (Rawle),  62  L.  J.  Ch.  188;  Spencer's  Case  and 

title  *'  Negotiate."    To  same  effect  notes,  1  8m.  L.  (X  (10th  ed.)  52,  ff; 

per  Bowen,  L.  J.,  in  Simmons  v.  Mitchell  v,  Warner  (1825X  5  Conn. 

London  (1891),  2  Ch.  294;  60  L.  J.  Ch.  498;  Tapscott  v.  Williams  (1841),  !(► 

324.  Ohio.  44a 

*In   a  noteworthy  judgment  in  *Per  Story,  J,,  in  Bullard  ▼.  Bell 

Shaw  V.  Railroad  Ca  (1879),  101  U.  a  (1817),  Mason,  24a    And  see  Eeed  v^ 

\  Strong,  J.,  contends  that  *Hhe  Ingham  (1799).  8  Dall.  (Pa.)  503,  and 

ability  of  being  thus  transferred,  Thompson  v.  Perrine  (1882),  106  U.  Sw 

s  to  give  to  the  indorsee  a  right  598.    And  see  post,  p.  888. 
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(4)  Whatever  may  be  thought  of  these  three  points,  it  will 
not  be  doubted  that  in  many  jurisdictions  modern  statutes  have 
abolished  all  distinctions  between  "negotiable"  instruments 
and  other  choses  in  action  (arising  out  of  contract),  with  refer- 
ence to  the  right  of  assignees  to  sue  upon  them  in  their  own 
names.    All  transferees  may  now  so  sue. 

As  to  this  first  characteristic  then  we  may  say  either  that  it 
never  existed  or  that  if  it  did  it  has  been  abolished. 

n.  Honest  Acquisition  Confers  Title, —  It  is  very  extraordi- 
nary that  it  should  ever  have  been  said  that  a  distinguishing 
characteristic  of  "  negotiable  "  instruments  was  that  honest  ac- 
quisition of  them  confers  title.    Consider  these  points: 

(1)  A  "  negotiable  "  instrument  is  a  "  negotiable  "  instrument 
whether  it  is  due  or  overdue;  and  yet  honest  acquisition  of  it 
at  one  stage  of  its  career  will  (generally)  confer  title,  but  when 
it  is  past  due  an  honest  transferee  takes  what  is  given  him 
and  no  more.  The  language  of  Strong,  J.,  seems  to  be  correct: 

"A  bill  or  note  past  due  is  negofta&Ze  .  .  .  but  its  indorsement  or  de- 
livery does  not  cut  off  the  defenses  of  the  maker  or  acceptor  against  it 
«  .  .  and  it  does  not  give  to  the  purchaser  of  lost  or  stolen  bills  the 
right  of  the  real  owner."  i 

The  codes,  too,  tell  us  that 

^*  where  an  overdue 'bill  is  negotiated  it  can  be  negotiated  only  subject  to 
any  defect  of  title  affecting  it  at  its  maturity."  ^ 

What  can  be  made  of  such  a  sentence  with  present  ideas  of 
**  negotiability?" 

(2)  Again,  it  is  not  true,  even  of  current  instruments,  that 
honest  acquisition  will  always  confer  title,  for  it  will  be  no  as- 
sistance if  the  signatures  to  them  have  been  obtained  by  certain 
frauds,'  or  if  the  amount  payable  has  been  fmudulently  in- 
creased,^ or  if  the  signature  to  a  blank  piece  of  paper  has  been 

US  against  his  assignor,  it  was  some-  i  Shaw  ▼.  Railroad  Ca  (1879),  101 

times  a  good  replication  that  the  U.  8.  557. 

plaintiff  (the  assignor)  was  suing  as  * 45  &  46  Vic.  (Impb),  cb.  61,  g  86  (3); 

a  trustee  for  the  assignee,  who  was  58  Via  (Can.),  ch.  88,  ^  86  (2). 

therefore  the  real  plaintiff.    In  other  *  Foster  v.  McKinnon  (1869X  I^  R. 

words,  courts  of  law  allowed  trans-  4  C.  P.  704;  88  L.  J.  C.  P.  810;  Second 

f erees  to  assert  their  rights  through  Nat  Bank  v.  Hewitt  (1896),  59  N.  J. 

their  trustees,  whereas  equity  per-  L.  57;  84  AtL  R.  988. 

mitted  the  same  thing  to  be  done  ^SohofieldT.Londesborottgh(1894)« 

directly.    See  Master  v.  Miller  (1791),  2  Q.  a  660;  68  L.  J.  Q.  a  649;  (1895) 

4  T.  R.  840,  judgment  of  BuUer,  J.,  1  Q.  K  586;  64  L.  J.  Q.  R  298;  (1896) 

passim.    See  post,  p.  88a  A.  C.  514;  65  U  J.  Q.  K  59& 
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{c)  Any  one  held  out  as  the  owner  of  goods  may  transfer  a 
better  title  than  he  has  —  at  least  the  owner  will  be  estopped 
from  asserting  to  the  contrary.^ 

{fJT)  A  purchaser  in  market  overt  may  obtain  a  better  title 
than  that  of  his  vendor. 

These  examples,  and  others  that  will  readily  occur  to  any 
one,  amply  warrant  the  statement  that  there  is  no  antagonism 
between  the  law  relating  to  bills  and  notes  and  the  rest  of  the 
law  in  the  respect  referred  to.  On  the  contrary,  we  see  that 
the  phrase  "  Honest  acquisition  confers  title"  applies  in  man\^ 
branches  of  the  law  other  than  that  relating  to  bills  and  notes. 
And  we  shall  see  that  it  applies  in  all  departments  for  the  same 
reason. 

It  may  be  urged  that,  at  all  events,  there  is  a  distinction  be- 
tween bills  and  notes  on  the  one  hand  and  chattel  property  on 
the  other,  where  title  is  acquired  from  a  thief  or  finder.  But 
once  more,  it  is  not  always  true  that  a  good  title  to  a  bill  or 
note  is  obtained  from  a  thief  or  finder.  The  authorities  seem 
to  be  agreed  that  if  a  signed  blank  bill  be  stolen  and  filled  up, 
the  transferee  gets  no  title;'  and  it  has  been  held  that  if  a  bill 
complete,  save  by  delivery  (and  therefore  an  unissued  bill),  be 
stolen,  no  title  to  it  can  be  acquired  from  a  thief.' 

And  it  is  not  always  true  that  a  thief  or  finder  of  chattels 
cannot  give  a  better  title  than  he  himself  has.  Sale  in  market 
overt  is  a  sufficient  contradiction  of  the  statement.  And  the 
fact  that  the  law  governing  such  sales  is  part  of  the  general 
body  of  the  law  is  some  indication  that  sufficient  sanction  for 
a  similar  result  in  the  case  of  bills  and  notes  may  also  be  found 
without  going  outside  of  it.  The  transferee  of  stolen  bonds 
takes  a  good  title.* 

III.  Negotidbility  and  Transferability. —  Abandoning  then 
these  two  customary  significations  of  "  negotiability,"  let  us 

1  See  chs.  XXI.  XXII.  XXIIL  §  83a.    It  is  doubtful  whether  the 

SByles  on  Bills  (15th  ed.),255;  Par-  BiUs  of  Exchange  Act  has  affected 

sons  on  N.  &  B.,  vol.  1,  114;  Daniel  this  and  the  previous  point    Prob- 

on  Negotiable  Insts.  (4th  ed.),  g§  814^  ably  it  ha&    See  §§  21,  2a 

840.    See  the  subject  discussed  in       ^Venables  ▼.  Baring  (1892),  8  Ch. 

oh.  XXV.  537;  61  U  J.  Ch.  600;  Bechuanaland 

'Baxendale  v.  Bennett  (1879).  3  Q.  v.  London  (1898),  2  Q.  R  658;  67  U  J. 

B.  D.  525;  47  L.  J.  C.  P.  624.  And  see  Q.  R  986;  Whiteside  v.  First  Nat. 

Bigelow  on  B.  &  N.  ITO.  flf ;  Daniel  on  Bank  (1898).  47  a  W.  R 1108  (Tenn.). 

Negotiable  Insts.   (4th   ed.),  vol    1, 
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But  if  we  were  to  eav  that  a  blacksmith's  account  "  is  nef^o- 
tiated  when  it  is  transferred  from  one  person  to  another  in  such 
a  manner  as  to  constitute  the  transferee  the  holder  of  the  "^ 
account,  the  assertion  would  be  quite  as  valid  and  just  as  fruit- 
less. For  the  gist  of  both  statements  is  merely  that  bills  and 
accounts  may  both  alike  be  transferred  —  a  remark  that,  of 
course,  does  not  help  one  to  appreciate  any  distinction  between 
them. 

The  last  hope  of  intelligibility  (upon  the  view  that  negotia- 
bility means  simply  transferability)  seems  to  be  removed  with 
Mr.  Chitty's  perfectly  accurate  remark  that 

**it  is  now  well  established  that  it  is  not  essential  to  the  validity  of  a  bill 
that  it  should  be  transferable  from  one  person  to  another.**  ^ 

If  now  we  say  that  bills  are  negotiable  instruments.;  that  ne- 
gotiable means  transferable;  and  that  bills  are  very  often  not 
transferable,  we  have  some  notion  of  the  confusion  to  which 
current  phraseology  has  reduced  us. 

The  great  uncertainty  concerning  the  meaning  of  this  word 
"  negotiable"  becomes  so  conspicuously  noteworthy  when,  stand- 
ing by  itself,  it  has  to  be  construed,  that  one  cannot  but  be  sur- 
prised that  it  should  continue  to  be  used  as  though  it  had  some 

53  Via  (Can.),    eh.    83,  §  81.    The  A  bill  is  a  chose  In  action,  therefore 

codes  also  provide  that  a  bill  con-  it  may  be  assigned  as  a  chose  in  ac- 

taining  "words  prohibiting   trans-  tion." 

far    .    .    .    is  not  negotiable  "(§  8).        iChitty  on  Bills  (11th  ed.).  115.  For 

But  the  codes,  of  course,  do   not  example,  days  of  grace  are  allowed 

mean    that  such  a  bill  cannot  be  on  a  note  payable  to  A«  without  add> 

transferred.    For  as  Chalmers  says  ing  "or  to  his   order   or    bearer." 

(on  Bills,  p.   129):  "A  bill  may  be  Smith  v.  KendaU  (1794X  6  T.  R.  12a 

transferred  by  assignment  or  sale,  Of  a  similar  note  it  was  said  that 

subject  to  the  same  conditions  as  "it  is  not  necessary  that  such  a  note 

would  be  requisite  in  the  case  of  an  should  be  in  itself  negotiable,  it  is 

ordinary  chose  in  action.    Thus  (X  sufficient  that  it  should  be  a  note  for 

is  tlie  holder  of  a  note  payable  to  the  certain  payment  of  a  sum  of 

his  order.    He  may  transfer  his  title  money,  whether  negotiable  or  not'* 

to  D.  by  a  separate  writing  assign-  (per  Le  Blanc,  J.,  in  King  y.  Box 

ing  the  note  to  D.  (Re  Barrington  (1815),  6  Taunt  828);  and  a  convic- 

(1804),  2  Sch.  &  Lef.  112);  or  by  a  vol-  tion  for  forgery  of  such  a  document 

untary  deed  constituting  a  declara-  was  sustained.     And  see  Whyte  v. 

tion  of  trust  in  favor  of  D.  (Richard-  Heyman  (1859),  84  Pa.  St  14a     Now 

son  V.  Richardson  (1867),  L.  R  3  Eq.  by  the  codes — altering  the  law,  45  Su 

686);  or  by  a  written  contract  of  46  Via  (ImptX  ch.  61,  §  8  (4);  58  Vic 

sale  (Sheldon  v.  Parker  (1875),  3  Hun  (Can.),  ch.  38,  g  8  (4)— suoh  a  note  ia 

(N.   Y.).  498).    A  bill  is  a   chattel,  "negotiable." 
therefore  it  may  be  sold  as  a  chatteL 
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clear  definition.    For  example,  an  American  statute  provided 

that  bills  of  lading 

'^  shall  be  negotiable,  and  may  be  transferred  by  Indorsement  and  deliv- 
ery; " 

and  another  act  declared  that  they 

**  shall  be  negotiable  by  written  indorsement  thereon  and  delivery  in  the 
same  manner  as  bills  of  exchange;  '* 

whereupon  arose  for  decision  the  question  whether  transferees 
took  a  better  title  than  that  held  by  the  transferrors;  and  an 
answer  quite  contrary  to  generally  accepted  notions  was  given 
by  the  United  States  Supreme  Court : 

"The  capability  of  being  thus  transferred  so  as  to  give  to  the  indorsee  a 
rii^^ht  to  sue  on  the  contract  in  his  own  name  is  what  constitutes  negotia- 
bility. ...  In  regard  to  bills  and  notes  certain  other  consequences  gen- 
erally, though  not  always,  follow.  .  .  .  But  none  of  these  consequences 
are  necessary  attendants  or  constituents  to  negotiability  or  negotiation. 
They  may  exist  without  them."^ 

The  bills  of  lading  were  negotiable,  but  honest  acquisition  of 
tbem  did  not  confer  title. 

So  in  an  English  case  evidence  had  been  given  that  certain 
bonds  were  negotiable,  and  the  judges  could  not  agree  what 
that  meant.  Bowen,  L.  J.,  declared  that  although  the  bonds 
passed  by  delivery,  yet  it  did  not  follow 

**  that  delivery  by  a  person  who  has  no  title  confers  nevertheless  a  title  on 
a  bona  fide  holder."' 

But  in  the  House  of  Lords,  Lord  Watson  thought  that 

** it  necessarily  follows  from  the  negotiable  character  of  the  documents 
that  Delmar,  who  was  lawfully  in  possession  of  them  for  a  special  purpose, 
was  nevertheless  in  a  position  to  give  a  valid  title  to  any  person  acquiring 
the  bonds  from  him  in  good  faith." 

rV.  What  then  is  Negotiahility  ?  —  The  difficulties  commence 
to  dissolve  as  soon  as  it  is  observed  that  the  word  "  negotiable  '^ 
is  nsed  in  two  senses.  The  primary  meaning  unquestionably  is 
transferable;  but  consider  the  following  sentence: 

"  A  non-negotiable  promissory  note  is  a  mere  chose  in  action;  as  such  it 
is  assignable^  and  the  assignee  thereof  may  maintain  an  action  thereon  in 
his  own  name."' 

The  language  is  in  perfect  harmony  with  our  ideas;  but  of 
course  it  does  not  mean  that  a  non-assignable  note  is  assign- 
able. In  like  manner,  and  in  language  that  is  customary,  Mr. 
Daniel,  treating  of  "  the  transfer  of  certificates  of  deposit,"  * 
expresses  doubts  as  to  whether  they  are  negotiable.*    Stock 

iShaw  V.  Raib-oad  Ca  (1879),  101  «  Barry  v.  Wachosky  (1899),  77  N. 

XJ.  a  557.  W.  R.  1080  (Neb.). 

3 Simmons  V.  London  (1891),  1  Ch.  ^On    Negotiable    Instruments, 

294;  60  Lb  J.  Ch.  824:    (1892)  A.  a  §1702. 

213;  61  h.  J.  Ch.  727.  » Id..  §  1703. 
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certificates  are  undoubtedly  transferable,  but  Mr.  Daniel  says 
that  they 

^are  not  regarded  as  striotly  negotiable,  although  thej  inure  to  the  bene- 
fit of  the  bearer,  and  may  be  classed  amongst  instruments  guasunegotia" 

The  truth  is  that  ^^  negotiable "  has  an  original  and  an  ac- 
quired signification.  Originally  it  meant  transferable;  bat 
afterwards  it  was  used  to  indicate  the  supposed  eflfects  of 
transfer,  namely,  that  the  transferee  (1)  took  free  from  equi- 
ties, and  (2)  could  sue  in  his  own  name.  And  thus  we  say 
that  certain  choses  are  transferable,  although  not  negotiable  — 
meaning  that  they  are  transferable,  but  that  certain  effects  do 
not  accompany  their  transfer.^ 

According  to  primary  meaning,  then,  a  "  negotiable  "  instru- 
ment is  a  transferable  instrument;  and  in  that  sense  the  word 
truly  indicated,  at  one  time,  a  real  distinction  among  choses  in 
action.  The  secondary  meaning,  however  —  that  in  which  it 
is  taken  as  indicating  the  existence  of  peculiar  effects  of  trans- 
fer—  was  always  inaccurate  and  unscientific;  for  as  to  the 
transferee  bringing  an  action  in  his  own  name,  that  is  the  nor- 
mal result  or  effect  of  all  transferability;  and  as  to  honest  ac- 
quisition conferring  title,  this  secondary  meaning  arrogates  to 
the  transfer  of  bills  and  notes  alone,  an  effect  (1)  which  existed 
sometimes  in  the  case  of  other  property,  and  (2)  which  some- 
times was  absent  from  bills  themselves.  In  other  words,  "  ne- 
gotiable" was  used  (in  the  secondary  sense)  to  mark  off  bills 
and  notes  from  other  choses  in  action,  by  a  peculiarity  of  which 
they  not  only  had  no  exclusive  possession,  but  which  frequently 
was  altogether  absent.  However  dubious  to  some  lawyers  this 
assertion  may  appear  to  be,  there  is  at  least  no  doubt  (1)  that 
at  the  present  day  all  choses  in  action  arising  out  of  contract 
are  transferable;  and  (2)  that  any  rule  as  to  transferees  of 
choses  in  action  taking  free  from  equities  is  by  no  means  con- 
fined to  bills  and  notes,  but  is,  as  we  have  seen, 

''a  rule  which  must  yield  when  it  appears,  from  the  natare  or  terms  of 
the  contract,  that  it  must  have  been  intended  to  be  assignable  free  from 

and  unaffected  by  such  equities."  3 

1  Id,  §  1708.    Consider  also  the  sen-  only  establishes  that  such  an  instrn* 

tence  from  Chalmers  on  Bills  (5th  ment  may  be  indorsed,  but  the  effect 

ed.  115):  '*The  character  and  inci-  of  the  indorsement  is  a  matter  of 

dents  of  negotiability  depend  upon  law.".  Liokbsrrow  y.  Mason,  2  T.  B» 

the  time  of  negotiability."  71. 

s  Ash  hurst,  J.,  as  early  as  1787  had  •  Ante^  p.  378, 
said:     **The  custom  of  merchants 
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itself  can  be  accurately  described;  and  non-recognition  of  a 
true  distinguishing  characteristic  has  often  led  to  unnecessary 
difficulty.  Thus  it  happened  that  it  remained  for  Lord  Cairns 
(1862),  in  perhaps  the  most  noteworthy  single  sentence  of  mod- 
ern law,  to  indicate  the  clear  and  simple  ground  upon  which 
rested  the  asserted  peculiarities  of  "negotiable"  instruments.^ 
It  is  worth  repeating: 

"Generally  speaking,  a  ohose  in  action  assignable  only  in  equity  must 
be  assigned  subject  to  the  equities  existing  between  the  original  parties  to 
the  contract;  but  this  is  a  rule  which  must  yield  when  it  appears  from  the 
nature  or  terms  of  the  contract  that  it  must  have  been  intended  to  be  as- 
signable free  from  and  unaffected  by  such  equities."^ 

In  other  words,  when  it  is  intended  that  an  obligor  is  not  to 
set  up  equities,  he  is  not  to  be  permitted  to  do  it.  Strange  that 
there  should  ever  have  been  any  difficulty  about  that  proposi- 
tion —  particularly  in  getting  it  stated. 

Observe  how  this  sentence  and  the  statutes  cut  into  our  no- 
tions  of  "  negotiability."  A  "  negotiable  "  chose  in  action  is 
one  transferable  at  law,  upon  which  the  transferee  may  sue  in 
his  own  name.  Is  it?  Then  all  contracts  arising  out  of  con- 
tract are  now  "  negotiable."  A  "  negotiable  "  instrument  is  one 
that  passes  to  a  transferee  free  from  equities.  Is  it?  Then  all 
contracts  "  intended  to  be  assignable  free  from  and  unaffected 
by  such  equities"  are  "negotiable;"  and  overdue  bills  and 
notes  are  not. 

The  Cycle. 

Observe  the  cycle  through  which  we  have  come:  (1)  Certain 
instruments  (bills,  and  afterwards  notes)  were  intended  to  be 
ambulatory  —  to  be  performed  to  transferees,  and  therefore  to 
be  assignable  free  from  equities.  (2)  The  law,  with  certain 
misgivings,  sanctioned  the  intention  and  enforced  the  contracts. 
(3)  Customs  expanded ;  contracts  other  than  bills  and  notes  arose 
which  were  intended  to  be  ambulatory.  (4)  But  the  law  re- 
mained crystallized  —  bills  and  notes,  and  at  the  utmost,  checks, 
exchequer  bills,  and  finally  foreign  government  bonds  —  all  to 
nomine  and  not  as  examples  of  a  class,  are  alone  "negotiable;*' 
transferees  of  all  other  chosesin  action  (although  in  reality  also 
members  of  the  class)  must  take  subject  to  equities.  (5)  Then 
Lord  Cairns,  with  his  exception  to  the  general  rule  as  to  as- 
signees of  choses  in  action  taking  subject  to  equities,  namely^ 

1  Ante,  p.  379. 
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that  such  is  not  the  case  where  the  choses  were  intended  to  be 
ambulatory;  a  dietum  which  placed  all  instruments  belonging 
to  the  same  class  upon  the  same  footing. 

So  we  started  and  ended  very  reasonably  —  documents  in- 
tended to  be  redeemable  to  third  persons  shall  be  so  redeemed; 
although  for  many  intermediate  years  we  refused  ta  admit  the 
generality  of  the  proposition,  stumbling  foolishly  over  law  mer- 
chant and  negotiability. 

Choses  in  action,  then,  intended  to  be  ambulatory  are  ambu- 
latory, even  although  an  equitable  title  to  them  merely  may  pass 
by  transfer.  But  if  this  be  too  diflScult  a  proposition  for  minds 
addicted  to  legal  estate  priorities,  they  may  be  comforted  by 
the  statute  which  provides  that  to  all  choses  in  action  arising 
out  of  contract  the  legal  title  shall  pass  where  the  transfer  is 
by  writing.  This  may  still  leave  open  the  annoying  anomaly 
that  the  transferee  of  an  instrument  payable  to  order  (his  as- 
signment being  in  writing)  would  be  more  favored  than  the 
transferee  of  a  document  redeemable  to  bearer  (his  assignment 
having  been  by  delivery  only).  But  the  anomaly  would  be  too 
absurd  and  worrying  to  live  long.  It  would  be  unanimously 
clubbed  upon  its  first  appearance.  By  logic  or  club  we  must 
retain  the  faith,  now  that  we  have  again  got  it;  that  ambula- 
tory contracts  are  ambulatory. 

Decay  of  the  Old  Sysieia, —  Some  idea  of  the  old  system  and 
the  inroads  upon  it  —  the  evolution  out  of  it  —  may  be  ob- 
tained by  the  perusal  of  two  quotations.  The  first  is  taken 
from  a  judgment  of  the  United  States  Supreme  Court,  in  which 
may  be  found  a  most  elaborate  and  exhaustive  elucidation  of 
the  old  law.*    In  it  there  is  the  following:  * 

"To  this  it  may  be  answered  that  the  antiquated  doctrine  that  a  chose 
in  action  S  not  assignable  was  introduced  in  early  times  before  negotiable 
instruments  were  in  use,  when  trade  was  carried  on  in  its  simplest  form, 
and  when  the  principal  if  not  the  only  purpose  intended  to  be  answered 
by  the  rule  was  to  prevent  maintenance  in  controversies  respecting  titles 
to  land.  It  was  to  prevent  the  poor  man  from  being  oppressed  by  a  pow- 
erful antagonist,  to  whom  his  competitor  might  assign  his  title,  and  who 
by  his  wealth,  his  influence  or  his  power  might  prevent  justice.  At  what 
time  or  by  what  means  it  was  first  applied  to  personal  rights  is  not  ascer- 
tained; but  it  seems  clear  that  in  its  original  adoption  xt  was  never  in- 
teiided  to  apply  to  those  iristruments  which  by  their  nature  and  the  original 
cmtract  of  the  parties  were  made  negotiable.  Every  man  has  a  natural 
right  to  make  such  contracts  as  he  pleases,  provided  they  are  not  repug- 
nant to  any  positive  law  nor  injurious  to  others;  and  all  contracts  entered 
into  without  fraud  or  force  are  legally  and  morally  obligatory,  according 

1  Dunlop  ▼.  Silver  (1863),  5  U.  &  Ai)p.  367.  »  At  p.  423. 
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to  their  spirit  and  intent  The  reason  of  the  rule  was  to  prevent  mainte- 
nance. Co.  Lit.  214..  But  no  maa  could  be  oppressed  by  maintenance  who 
had  expressly  agreed  to  pay  his  debt  to  such  a  person  as  his  creditor  might 
appoint" 

With  the  above  should  be  read  a  very  able  jadgment  of 
Bailer,  J.^    In  it  he  said : 

"  It  is  laid  down  in  our  old  books  that  for  avoiding  maintenance  a  chose 
in  action  cannot  be  assigned,  or  granted  over  to  another.  Ca  Lit  314a,  26da; 
2  Roll.  45, 1,  40.2  The  good  sense  of  that  rule  seems  tome  to  be  very  ques- 
tionable; and  in  early  as  well  as  in  modern  times  it  has  been  so  explained 
away  that  it  remains  at  most  only  an  objection  to  the  form  of  the  action 
in  any  case.  .  .  .  Courts  of  equity  from  the  earliest  times  thouj!:ht  the 
doctrine  too  absurd  for  them  to  adopt  and  therefore  they  always  acted  in 
direct  contradiction  to  it;  and  we  shall  soon  see  that  the  courts  of  law 
also  altered  their  language  on  the  subject  very  much.    .    .    .** 

**  After  these  cases  we  may  venture  to  say  that  the  maxim  was  a  bad 
one,  and  that  it  proceeded  on  a  foundation  that  faila  But  still  it  must  be 
admitted  that  though  the  courta  of  law  have  gone  the  length  of  taking 
notice  of  assignments  of  choses  in  action,  and  of  acting  upon  them,  yet  in 
many  cases  they  have  adhered  to  the  formal  objection  that  the  action 
shall  be  brought  in  the  name  of  the  assignor  and  not  in  the  name  of  the 
assignee.  I  see  no  use  or  convenience  in  preserving  that  shadow  when 
the  substance  is  gone;  and  that  it  is  merely  a  shadow  is  apparent  from  the 
later  cases  in  which  the  courts  have  taken  care  that  it  shall  not  work  in- 
justice.   .    .    ." 

** There  is  no  reason  for  confining  the  power  of  assignment  to  the  two 
instruments  which  I  have  mentioned;  ana  I  will  show  you  other  cases  in 
which  the  courts  have  allowed  it  First,  in  Fenner  v.  Hears,  where  the  de- 
fendant, a  captain  of  an  East-Indiaraan,  borrowed  £1,000  of  Ck>x,  and  gave 
two  respondentia  bonds,  and  signed  an  indoraement  on  the  back  of  them, 
acknowledging  that  in  case  Cox  chose  to  assign  the  bonds  he  held  himself 
bound  to  pay  them  to  the  assignees.  Cox  assigned  them  to  the  plaintiff, 
who  was  allowed  to  recover  the  amount  of  them  in  an  action  for  money 
had  and  received.  De  Grey,  Ch.  J.,  in  disposing  of  the  motion  for  a  new 
trial,  said:  *  Respondentia  bonds  have  been  found  essentially  necessary  for 
carrying  on  the  India  trade;  but  it  would  clog  these  securities  and  be  pro- 
ductive of  great  inconvenience  if  they  were  obliged  to  remain  in  the  liands 
of  the  first  obligee.  This  contract  is  therefore  devised  to  operate  upon  sub- 
sequent assiijnments.  and  amounts  to  a  declaration  that,  upon  such  an  as- 
signment, the  money  which  I  have  borrowed  shall  no  longer  be  the  money 
of  A.,  but  of  B.,  his  substitute.  The  plaintiff  is  certainlv  entitled  to  tb*e 
money  in  conscience;  and  therefore  also  I  think  at  law;  for  the  defendant 
has  promised  to  pay  any  person  wiio  is  entitled  to  the  money,*  " 

1  Masters  v.  Miller  (1791),  4  T.  R.  a  contract  as  creating  a  strictly  per- 
810;  and  also  the  exposition  of  Cock-  sonal  obligation  between  the  cred- 
burn,  C.  J.,  in  Goodwin  v.  Robarts  itor  and  the  debtor."  In  truth  the 
(1875),  L.  R.  10  Ex.  346;  44  L.  J.  Ex.  founders  of  our  law  were  too  much 
157,  which  did  much  to  bring  the  given  to  inalienability,  for  which 
law  into  harmony  with  modern  probably  the  necessarily  personal 
finance.  relation    of    the    feudal   system  is 

2  Sir  Frederick  Pollock  would  as-  largely  responsible.  Lands  were  in* 
sign  a  different  reason.  He  says  (On  alienable  and  non-devisable,  until 
Contracts,  6th  ed.,  p.  200):  "Theori-  the  equity  lawyers  invented  their 
gin  of  the  rule  was  attributable  by  system  of  use&  And  even  after  Quia 
Coke  to  the  'wisdom  and  policy  of  Emptores  and  the  Statute  of  Wills, 
the  founders  of  our  law  '  in  discour-  rights  of  entry  remained  inalien- 
aging  maintenance  and  litigation;  able  —  upon  the  ground  mentioned 
but  it  is  better  explained  as  a  logical  in  the  text 

consequence  of  the  archaic  view  of 
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"  And  in  Winch  v.  Keeley,  K  B.  HiL  27  Gea  a  where  the  obligee  assigned 
over  a  bond,  and  afterwards  became  a  bankrupt,  the  court  holds  that  he 
might  notwithstanding  maintain  the  action.  Mr.  J.  Ashhurst  said:  *It  is 
true  that  formerly  courts  of  law  did  not  take  notice  of  an  equity  or  trust; 
but  of  late  years,  as  it  has  been  found  productive  of  great  expense  to  send 
the  parties  to  the  other  side  of  the  hall,  wherever  this  court  has  seen  that 
the  justice  of  the  case  has  been  clearly  with  the  plaintiff,  they  have  not 
turned  him  round  upon  this  objection.  Then,  if  this  court  will  take  notice 
of  a  trust,  why  should  the^  not  of  an  equitv  ?  It  is  certainly  true  that  a 
cliose  in  action  cannot  strictly  be  assigned,  but  this  court  will  take  notice 
of  a  trust,  and  see  who  is  beneficially  interested.' " 

We  see  here  the  old  law — contracts  must  be  sued  upou  in  the 
name  of  the  original  parties  to  them  —  law  formulated  for  cer- 
tain kinds  of  contracts,  fading  by  usual  process  before  the  in- 
troduction of  other  sorts  of  contracts  to  which  it  is  inapplicable. 
It  is  clear  that  these  early  judges  were  not  conscious  of  excur- 
sions outside  the  general  law.  They  were  quite  aware  that 
they  were  dealing  with  a  new  kind  of  contract;  but  they  were 
applying  to  it  their  general  law,  with  such  expansions  to  suit 
novel  conditions  as  they  could  devise. 

SUMMABT. 

Let  us  sum  up  the  conclusions  arrived  at: 

1.  As  to  the  alleged  distinction  between  "negotiable"  and 
"non-negotiable"  instruments  upon  the  ground  that  "the  per- 
son who  becomes  holder  may  sue  in  his  own  name  on  the  con- 
tract,'^ we  may  say : 

{a)  Originally  and  correctly  the  distinction  was  attributed  to 
the  difference  between  the  contracts  themselves,  and  not  be- 
tween the  general  law  and  the  law  merchant.  That  is  to  say, 
a  contract  with  A.  could  not  be  sued  upon  by  B.;  but  a  con- 
tract with  the  bearer  of  a  document  could  be  sued  upon  by  the 
person  so  described. 

{b)  The  distinction  therefore  is  one  between  ambulatory  and 
non-ambulatory  promises;  and  not  one  between  bills  and  notes 
on  the  one  hand,  and  —  covenants  for  title  (for  example)  upon 
the  other. 

{o)  In  any  event  the  right  to  sue  in  the  name  of  the  trans- 
feree was  a  mere  point  of  practice  in  the  courts. 

(rf)  And  ^as  now  by  statutes  been  abolished. 

3.  As  to  the  other  alleged  distinction  —  that  a  transferee  "  has 
a  good  title  notwithstanding  any  defect  of  title  in  the  party 
from  whom  he  took  it"  —  we  may  say: 

(a)  Transferees  of  "  negotiable  "  instruments  sometimes  take 
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be  treated  separately  in  order  to  ascertain  accurately  the  true 
foundation  of  the  law  which  governs  them.  The  law  we  know 
fairly  well;  what  is  the  rationale  of  that  law? 

I.  Equities  of  the  Obligors, —  There  is  a  choice  of  explanations 
in  the  case  of  the  first  of  these  problems  (Why  cannot  the 
maker  of  a  note  set  up  his  equities  as  against  a  honajide  trans- 
feree of  it?);  and  neither  of  them  is  indebted  for  its  rationality 
to  the  law  merchant : 

(a)  One  of  them  has  already  been  indicated :  the  maker  of  a 
note  is  liable  upon  it  to  a  bolder  in  due  course,  although  he 
may  have  equities,  because 

"the  note  is  an  original  promise  by  the  maker  to  pay  any  person  who  shaU 
become  the  bearer;  it  is  therefore  payable  to  any  person  who  successively 
holds  the  note  bona  fide,  not  by  virtue  of  any  assignment  of  the  promise, 
but  by  an  original  and  direct  promise,  moving  from  the  maker  to  the 
bearer."  l 

Observe  carefuUv  what  is  here  meant.  It  is  not  that  the 
transferee  does  not  acquire  title  to  a  note  "  by  virtue  of  any 
assignment"  of  it;  but  that,  having  so  acquired  it,  the  promise 
that  he  sues  upon  is  one  directly  with  himself.  That  is  to  say, 
he  does  not  allege  that  the  maker  promised  the  pa^'ee  that  he 
would  pay  a  third  person;  but  that  the  promise  was  to  the 
transferee,  although  at  the  time  of  the  promise  he  was  an  un- 
ascertained person.  In  this  view  the  case  would  be  analogous 
to  promises  frequently  made  by  advertisement  to  pay  to  the 
finder  of  a  lost  article,  in  which  the  promise  is  not  with  the 
newspaper  (as  we  have  noted),  but  with  the  person  who  an- 
sw'ers  the  description  contained  in  the  promise.  The  promise 
is  "an  original  and  direct  promise  moving  from  the"  adver- 
tiser to  the  finder. 

(J)  Perhaps,  however,  the  better  view  is  that  of  Page  Wood, 
L.  J.,  who,  in  holding  a  company  liable  upon  its  bonds  notwith> 
ing  equities  between  it  and  the  original  holder,  said: 

"Where  there  is  a  distinct  promise  held  out  by  the  company  informing 
all  the  world  that  they  will  pay  to  the  order  of  the  person  named,  it  is  nor 
competent  for  that  company  afterwards  to  set  up  equities  of  their  own."- 

In  Other  words,  although  there  may  be  equities,  yet  the  com- 
pany is  estopped  from  setting  them  up.  It  issued  bonds  re- 
ileemable  to  bearer;  it  was  aware  that  the  bonds,  being  ambu- 
latory, Avould  probably  be  transferred  to  third  parties;  it  might 

^Ante^  p.  876L  2  Re  General  Estates  Co.  (1868),  L. 

R  3  Ch.  758;  38  L.  J.  Ch.  233. 
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have  placed  upon  the  face  of  the  bonds  notice  of  the  equities; 
it  enabled  the  original  holder  to  deceive  innocent  purchasers, 
'  and  it  is  consequently  estopped  from  setting  up  its  equities. 
Here  we  are  upon  firm  ground.  No  support  is  required  from 
the  law  merchant,  nor  from  "negotiability."  We  are  not  in 
antagonism  to  the  general  law.    We  are  appealing  to  it. 

11.  Equities  of  the  Trice  Owner. —  When  a  thief,  a  finder  or 
a  fraudulent  trustee  of  a  "negotiable"  instrument  transfers  it 
to  a  holder  in  due  course,  it  is  said  that  the  transferee  takes  it 
free  from  the  equities,  meaning  thereby  that  a  good  title  passes 
to  the  purchaser.  But  the  phrase  is  wrong.  The  transfer  does 
not  affect  an}'^  equity  of  the  true  owner  of  the  document.  It 
disturbs  his  legal  title.  This  premised,  let  us  ascertain  the  ra- 
tionale of  the  law. 

The  usual  suggestion  is  "  law  merchant"  and  "negotiability  '^ 
in  hopeless  antagonism  to  the  general  law: 

"The  law  merchant  validates  in  the  interest  of  commerce  a  transaction 
which  the  common  law  would  declare  void  for  want  of  title  or  authority.**  ^ 

And  thus,  when  the  question  of  title  to  lost,  stolen  or  mis- 
appropriated bonds  came  to  be  decided,  and  the  courts  felt  that 
transferees  in  due  course  ought  to  be  protected,  the  Canadian  * 
and  American  •  judges  declared  that  the  bonds  were  "  negotia- 
ble." That  was  thought  to  be  a  sufficiently  satisfactory  solu- 
tion of  the  problem. 

In  England  a  different  and  a  most  peculiar  course  was  adopted* 
Most  of  the  judges  were  quite  unwilling  to  hold  that  bonds 
were  "negotiable,"  and  yet  thej^  were  unable  to  see  any  other 
ground  upon  which  they  could  decide  in  favor  of  the  trans- 
feree. They  therefore  determined  that  although  bonds  were 
not  "  negotiable,"  yet  that  the  persons  dealing  with  them  were 
estopped  by  their  form  (payable  to  bearer)  from  so  saying. 
We  shall  return  to  this  point. 

"  Negotiability,"  then,  whether  real  or  by  estoppel,  is  the 
reason  assigned  for  holding  that  the  transferror's  title  may  be 
improved  by  his  assignment;  but  this  explanation  is  altogether 
unsatisfactory,  for  "  negotiability,"  as  we  have  seen,  itself  stands 
very  much  in  need  of  explanation. 

i-4n/e.  p.  371.  *  Daniel    on    Negotiable    Instru- 

^McKenzie  v.  Montreal  (1878),  29    ments,  g  1500.    And  see  in/Vo. 
U.  C.  C.  P.  871. 
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Estoppel  by  Ostensible  Ownership  and  Agency. 

Although  without  much  direct  support,  the  present  writer 
ventures  to  suggest  that  the  true  foundation  for  the  decision 
of  such  cases  is  to  be  found  not  in  "  estoppel  by  negotiability," 
nor  in  "  negotiability  "  of  any  kind,  but  in  estoppel  by  ostensi- 
ble ownership  or  ostensible  agency. 

Let  us  commence  with  Nemo  dot  quod  nan  habet.  That  prop- 
osition looks  as  though  it  ought  to  be  universally  true.  But 
it  is  said  that  it  fails  in  the  case  of  ^^  negotiable  "  instruments, 
and  that  a  man  can  give  that  which  he  has  not  got,  provided 
he  is  dealing  with  a  '^  negotiable  "  document.  Is  the  principle 
a  true  one  ?  And,  if  so,  are  ^^  negotiable  "  documents  exceptions, 
and  the  only  exceptions  to  it  ? 

Let  us  remember  that  if  a  thief  sells  a  horse  in  market  overt 
he  gives  a  title  that  he  has  not  got.  And  if  a  mortgagor,  hav- 
ing been  foolishly  intrusted  by  the  mortgagee  with  the  title- 
deeds,  conveys  to  an  innocent  purchaser,  he  gives  that  which 
be  has  not  got.^  In  short,  the  cases  are  legion  in  which  osten- 
sible owners  of  property  give  honafide  purchasers  that  which 
they  have  not  got. 

But  we  are  going  much  too  fast,  and,  although  with  plenty 
of  precedent  for  it,  are  using  language  in  much  too  loose  a 
fashion.  Is  it  true  that  an  ostensible  owner  of  property  can 
convey  to  a  purchaser  a  better  title  than  he  has?  Should  the 
true  owner  of  a  horse  stand  by  while  a  pretending  owner  sold 
the  animal  to  an  innocent  purchaser,  it  would  be  quite  inac- 
curate to  say  that  the  vendor  gave  a  better  title  than  he  had. 
He  could  not  do  so.  And  the  language  really  imports  nothing 
but  this:  that  although  the  purchaser  has  acquired  no  title  at 
all,  yet  that  the  true  owner  is  estopped  from  so  saying. 

Nemo  dat  quod non  hahet  is  then  true  —  universally  true;  but 
its  truth  in  no  way  prevents  an  owner  of  property  from  being 
estopped  by  his  conduct  from  setting  up  his  good  title  as  against 
a  transferee  who  has  none.* 

That  is  the  point.  And  it  applies  as  well  to  "negotiable" 
instruments  as  to  all  other  sorts  of  property.     When  so  applied 

*Perry-Hemck  V.  Attwood  (1857),  2  gee   a   good   discussion   of   the 

2  De  O.  &  J.  21;  27  Lb  J.  Ch.  121;  maxim  in  McMabon  v.  Sloan  (1849), 

Brocklesby  v.  Temperance  (1895),  A.  12  Pa.  St  229. 
C.  178;  C4  L.  J.  Ch.  433. 
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it  solves  all  the  difficulties  which,  being  thought  to  be  insolv- 
able,  have  been  referred  to  the  inscrutable  play  of  the  law- 
raerchant  operating  in  antagonism  to  the  common  law. 

Remembering,  then,  that  ostensible  ownership  may  often 
estop  a  true  owner  (of  all  sorts  of  property)  from  setting  up 
his  title  as  against  an  innocent  purchaser,  attention  must  be 
directed  to  the  fact  that  the  appearance  of  ownership  takes  its 
color  sometimes  from  the  character  of  the  property  in  ques- 
tion, sometimes  from  the  nature  of  the  usual  employment  of 
the  ostensible  owner,  and  sometimes  from  the  customs  of  the 
locality  in  which  the  transaction  takes  place.^  Observe  next  the 
distinction  between  the  appearance  of  ownership  (1)  of  goods 
and  (2)  of  ambulatory  instruments.  Possession  of  goods  is 
(usually)  no  indication  of  ownership  of  them,  and  therefore  no 
one  is  misled  by  possession ;  but  — 

"Every  holder  of  the  bill  takes  the  property,  and  his  title  is  stamped  on 
the  bills  themselves.  The  property  and  possession  are  inseparable.  This 
was  necessary  to  render  them  negotiable;  and  in  this  respect  they  differ 
essentially  from  proods  of  which  the  property  and  possession  may  be  in 
different  persons. "2 

A  holder  of  a  bill  then  appears  to  be  the  owner  of  it,  while 
there  is  usually  no  such  appearance  in  the  case  of  goods.  Now 
the  law  of  estoppel  by  ostensible  ownership  of  goods  is  well 
known,  and  may  shortly  be  stated  to  be,  that  if  an  owner  per- 
mit another  to  appear  to  be  the  owner  he  will  be  estopped  as 
against  persons  dealing  with  that  other.  And  the  rule  includes 
of  course  ambulatory  instruments;  the  only  distinction  between 
them  and  goods  being  as  to  the  circumstances  which  constitute 

1  See  ch.  XXVL  book-keeper.    What  is  meant  is  that 

3  Collins  V.  Martin  (1879).  1  Bos.  &  possession  and  appearance  of  prop- 

P.  651.     And  see  per  Lord  Mansfield  erty  are  inseparable.    Even  that  is 

in  Peacock  v.  Rhodes  (1781),  Doug,  not  universally  but  only  commonly 

636;  Saltus  v.  Everett  (1838),  20  Wend.  true.  Circumstances  may  sometimes 

(N.  Y.)  276;  Murray  v.  Lardner  (1864),  indicate  agency,  and  not  title.    It  is 

2   Wall.   110;    Craig    v.    Vicksburg  very  instructive  in  this  connection 

(1856).  31  Miss.  216;  Commissioners  to  note  the  reason  why  assignment 

V.  Clark  (1876),  94  U.  S.  278,  285;  Mar-  of  a  bill  or  note  by  a  separate  paper. 

tin  V.  Martin  (1898),  174  111.  371;  51  and  not  by  indorsement,  is  said  to 

N.  E.  R.  691;  Cent.  Di?.  vii.2551.2,a  pass  the  equitable  title  only:  "For 

The  language  quoted  in  tlie  text  is  such  mode  of  transfer  separates  the 

inaccurate.      Property  and   posses-  evidence    of   ownership    from    the 

sion  of  bills,  as  of  aught  else,  are  paper  itself."    See  Daniel  on  Nego- 

separable;  otherwise  I  could  never  tiable  Instruments*  g  748. 
bring  trover  for  bills  against  my 
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appearance  of  ownership.  In  the  case  of  ambulatory  docu- 
ments mere  possession  of  them  is  enough;'  while  as  to  goods 
there  must  be  something  more.  But  in  both  cases  alike  the 
true  owner  must  avoid  the  appearance  of  ownership  in  another 
person.  And  therefore  the  owner  of  an  ambulatory  instru- 
ment must,  if  he  wish  to  be  safe,  keep  it  in  his  own  possession. 

Estoppel  hy  Ostensible  Acjency, —  Sometimes  the  validity  of  a 
transferee's  title  must  be  attributed  to  ostensible  aofencv  rather 
than  to  ostensible  ownership.  In  the  case  of  goods,  for  ex- 
ample, the  owner  may  be  estopped  by  a  person  alleging  his 
agency  to  sell,  although  none  in  fact  existed  —  if  the  owner  has 
permitted  the  appearance  of  agency.  The  usual  case  of  a  sale 
by  a  factor  in  defiance  of  his  instructions  is  a  sufficient  illus- 
tration of  the  point.  In  the  same  way  a  bill-broker  having  bills 
in  bis  possession  may  be  understood  to  be  an  agent  mereh'^ ;  and 
a  transferee  of  the  bills  would  therefore  be  unable  to  plead  that 
the  broker  was  the  ostensible  owner  of  them.  Ostensible  agency 
to  deal  with  the  bills  would  answer  the  same  purpose. 

Lost  or  Stolen. —  It  may  be  suggested  that  this  explanation 
is  insufficient  in  the  case  of  lost  or  stolen  documents.  Ko 
doubt  it  may  be  said  if  an  owner  of  bills  or  of  goods  permit 
the  appearance  of  ownership  or  agency  in  another  person  he 
ought  to  be  estopped  as  against  an  innocent  purchaser;  but 
bow  can  that  apply  to  cases  in  which  the  true  owner  gives  no 
such  permission,  to  cases  in  which,  indeed,  he  may  be  actively 
endeavoring  to  neutralize  false  appearances? 

Much  analogy  to  the  law  of  estoppel  is  to  be  found  in  the 
department  of  torts  which  declares  for  liability  as  well  where 
injury  is  due  to  carelessness  as  where  it  is  the  result  of  pre- 
meditation. And  so  also  in  the  law  of  estoppel  if,  through 
the  carelessness  of  the  true  owner  of  property,  another  person 
is  enabled  to  pose  as  its  owner,  he  may  be  estopped  to  the  same 
extent  as  if  the  deception  were  designed. 

An  owner  of  ambulatory  instruments  is  aware  that  posses- 
sion of  them  is  evidence  of  their  ownership.  It  behooves  him, 
therefore,  to  exercise  "  consummate  caution  "  with  regard  to 
them,  and  if  they  escape  him,  he  and  not  an  innocent  purchaser 

^  Poflsession  of  an  equitable  assign-  ship  of  the  fund.  State  v.  Hastings 
ttient  of  money^  is  ostensible  owner-    (1862),  15  Wis.  81$. 
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Bills  and  notes  if  stolen  or  found  may  be  passed  with  a  good 
title;  bonds  may  now  be  said  to  be  in  tbe  same  category;*  tbey 
are  so  placed  because  they  are  of  ambulatory  character;  and 
the  same  considerations  that  warrant  such  law  as  to  these  in- 
struments will  justify  the  application  of  its  fundamental  prin- 
ciple to  all  other  ambulatory  documents.  Let  their  owners 
observe  "  an  appropriate  measure  of  prudence  to  avoid  causing 
harm  "  to  others.^ 

Estoppel  and  Ambulatory  Instruments. 

Aided  by  the  principles  of  estoppel  let  us  for  a  moment  con- 
sider an  ambulatory  instrument  apart  from  all  legal  notions  of 
negotiability  and  law  merchant  and  fictions.  The  case  is  the 
simplest.     Take  the  usual  points: 

1.  I  promise  to  pay  to  A.  or  bearer;  or  a  company  issues  a  de- 
benture payable  to  A.  or  bearer;  or  a  bank  issues  a  deposit 
receipt  redeemable  to  bearer;  or  a  man  gives  me  a  voucher 
payable  to  my  order;  there  are  equities  between  the  original 
parties  to  the  document;  but  these  equities  cannot  be  set  up 
between  the  obligor  and  the  transferee.  Why?  Because  the 
obligor  intended  the  document  to  be  ambulatory;  he  enabled 
the  holder  to  pass  that  which  appeared  to  be  an  unconditional 
obligation;  and  he  is  estopped  by  the  assistance  which  he  has 
rendered  to  the  misrepresentation  of  no  equities. 

2.  I  give  to  "Galley"  an  acceptance,  blank  as  to  amount, 
authorizing  him  to  fill  it  up  for  £100;  he  inserts  £200;  and  1 
am  liable  to  a  holder  in  due  course  for  the  larger  amount. 
Whv  ?  Not  because  Gallev  had  authoritv ;  nor  because  he  must 
(despite  the  evidence,  and  by  fiction)  be  held  to  have  authority; 
but  because  he  had  ostensible  authority  to  fill  up  the  blank  for 
any  amount  the  stamp  would  cover;'  and  I  am  estopped  be- 
cause I  equipped  him  with  such  ai)pearance  of  authority.* 

iVenables  v.  Baring  (1892),  8  Ch.  30  L.  J.  C.  P.  113:  Swan  t.  North 

527;  «1  U  J.  Ch.  609;  Bechuanaland  B.  A.  (1862),  7  H.  &  N.  003;  31  L.  J.  Ex. 

▼.  London  (1898),  2  Q.  R  658;  67  L.  J.  425;  2  H.  &  C.  175;  32  L.  J.  Ex.  278; 

Q.  B.  986;  Trust  &  Loan  Ca  v.  Hamil-  Bangor  v.  Robinson  (1892),  52  Fed.  R. 

ton  (1837>.  7  U.  G  C.  P.  98;  Whiteside  520. 

T.  First  Nat  Bank  (1898),  47  S.  W.  R.  3  Or  for  any  amount  whatever,  in 

1108  (Tenn.).  jurisdictions    where    there    are  no 

^Ante,  pi  80.     Tbe  law  has  not,  stamp  laws. 

however,  as  yet  gone  that  far.    Ex  ^  See  chs.  XXV,  XXVL 
parte  Swan  (1859),  7  C.  B  N.  a  400; 
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that  in  France  it  is  the  law  merchant  that  declares  in  the  in- 
terest of  conamerce,  as  to  all  movables,  that  "honest  acquisi- 
tion confers  title."  It  confers  title  because  "  possession  vaut 
titre;"  and  that  is  the  reason  also  with  us  in  the  case  of  bills 
and  notes. 

Suppose  that  a  mortgagee  intrusts  the  deeds  to  the  mort< 
gagor,  who  fraudulently  deposits  them  as  security  for  a  loan; 
the  mortgagee  is  estopped.  Why?  Because  he  has  enabled 
the  mortgagor  to  appear  as  the  unincumbered  owner.^  That 
is  an  application  of  the  familiar  rule  of  estoppel.  Now  sup- 
pose that  the  owner  of  a  bill  intrusts  it  to  another,  who  fraud- 
ulently transfers  it  for  his  own  benefit;  the  owner  again  loses. 
But  this  is  said  to  be  by  virtue  of  the  law  merchant,  which 
*•  validates  in  the  interest  of  commerce  a  transaction  which  the 
common  law  would  declare  void."  *  The  results  are  identical, 
but  are  said  to  be  arrived  at  by  antagonistic  principles. 

The  holder  of  a  note  and  a  land  mortgage  as  collateral  se- 
curity placed  them  in  the  hands  of  another  under  such  cir- 
cumstances as  enabled  the  latter  to  represent  himself  as  their 
owner;  he  did  so,  and  assigned  them  to  an  innocent  purchaser.* 
And  are  we  to  say  that  the  law  which  declared  in  favor  of  the 
transferee  as  to  the  mortgage  was  the  common  law ;  that  the 
law  which  declared  in  his  favor  as  to  the  notes  was  the  law 
merchant;  and  must  we  add,  in  the  latter  case,  that  "to  this 
despotic  but  necessary  principle  the  ordinary  rules  of  the  com- 
mon law  are  made  to  bend  ? " 

If  "negotiability"  and  legal  estate  principles  are  to  con- 
tinue to  influence  decisions,  the  effect  of  the  statutes  authoriz- 
ing the  assignability  of  "  non-negotiable  "  choses  in  action  will 
raise  some  perplexing  questions.  In  this  way :  Bills  and  notes 
were  assignable  at  law ;  a  purchaser  of  them  for  that  reason 
(shall  we  say?)  took  them  free  from  equities;  now  by  statute 
other  choses  are  transferable  at  law;  purchasers  of  them  there- 
fore ought  also  to  take  free  from  equities;  but  the  same  statute 
provides  that  they  are  to  be  held  subject  to  equities. 

and  Saltusv.EVerett  (1838),  20  Wend.  4  Jur.  N.  a   101;  27  L.  J.  Ch.  121; 

(N.  Y.)  276.    The  new  German  Code  Brocklesby  v.  Temperance  (1895),  A. 

(1806) proceeds  upon  the  French  prin-  C.  178;  64  L.  J.  Ch.  433. 

ciple:  See  §§  031-035.  ^See  ante,  p.  371. 

*Perry-Bterrick  v.  Attwood  (1858),  »See  antey  pp.  10,  20,  note. 
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for  value  may  take  free  from  equities  of  which  he  has  no  no- 
tice, but  not  from  those  of  which  he  had  warning. 

There  seems,  then,  to  be  a  verj'^  plain  path  through  all  this, 
when  the  law  merchant  obstructions  are  removed.  The  prin- 
ciple employed  is  not  only  not  antagonistic  to  the  general  law, 
but  is  a  part  of  it.  And  that  principle  is  at  the  present  time 
in  very  active  operation,  and  is  being  applied,  although  not  al- 
ways consciously,  to  the  decision  of  many  cases. 

Negotiability  by  Estoppei..* 

Although  the  reader  may  now  see  his  way  through  the  vari- 
ous difficulties  with  which  we  have  been  dealing  (without  the 
aid  of  law  merchant  or  "negotiability  "),  he  cannot  afford  to 
be  ignorant  of  the  doctrine  of  "negotiability  by  estoppel" 
which  has  been  put  forward  as  the  solution  of  all  such  ques- 
tions, and  a  few  pages  must  therefore  be  devoted  to  it. 

Pressed  by  the  apparent  impossibility  of  applying  the  word 
"negotiable"  to  bonds  —  documents  under  seal  w^ith  various 
contractual  complications  —  it  was  at  length  ingeniously  sug- 
gested that  the  parties  might  be  estopped  from  saying  that  such 
instruments  were  not  negotiable.  In  other  words,  that  al- 
though the  courts  themselves  would  have  to  declare  as  a  mat- 
ter of  law  that  certain  documents  had  a  certain  character  and 
none  other,  yet  that  a  litigant  could  not  only  contend  to  the 
contrary,  but  might  even  preclude  himself  from  asserting  the 
law  to  be  that  which  it  indubitably  is. 

Observe  the  wide  difference  between  this  sort  of  estoppel 
and  that  above  suggested,  namely,  that  a  man  may  be  estopped 
from  denying  the  ostensible  ownership  or  agency  of  another 
person.  Estoppel  from  denying  negotiability  means,  or  implies, 
this:  If  these  documents  w^ere  by  law  negotiable,  the  transferee 
would  have  a  good  title  to  them,  free  from  equities;  the  owner 
is  estopped  from  saying  that  they  are  not  negotiable;  there- 
fore the  transferee  has  a  good  title.  The  other  view  is  entirely 
different.  It  is  this:  If  the  transferror  had  been  the  owner  of 
these  documents,  or  had  he  had  the  owner's  authority  to  sell 
them,  the  transferee  would  have  a  good  title;  the  owner  is  es- 

^The  phrase  belongs  to  Bowen,  L.  J.:  Easton  ▼.  London  (1886),  34  Ch.  D, 
113;  56U  J.  Ch.5G9. 
26 
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topped  from  saying  that  the  transferror  was  not  the  owner  or 
his  duly  authorized  agent;  therefore  the  transferee  has  a  good 
title.  In  the  former  case  the  estoppel  is  as  to  the  legal  char- 
acter of  a  document.  In  the  latter  as  to  ownership  or  agency 
with  respect  to  it.  With  the  latter  class  of  cases  —  estoppel  by 
ostensible  ownership  or  agency  —  we  are  perfectly  familiar. 
Estoppel  as  to  the  legal  character  of  a  document  is  novel. 

Negotiability  by  estoppel  was  put  in  this  way  by  Lord 
Cairns: 

*'  Tlie  scrip  itself  would  be  a  representation  to  any  one  taking  it — a  rep< 
resentation  which  tlie  appellant  must  be  taken  to  have  made  or  to  have 
been  a  party  to  —  that  if  tlie  scrip  were  taken  in  good  faith  and  for  value 
the  pei*son  taking  it  would  stand  to  all  intents  and  purposes  in  the  place 
of  the  previous  holder.  Let  it  be  assumed  for  a  moment  that  the  instru- 
ment was  not  negotiable;  that  no  right  of  action  was  transferred  by  the 
delivery;  and  that  no  legal  claim  could  be  made  by  the  taker  in  his  own 
name  against  the  foreign  government;  still  the  appellant  is  in  the  position 
of  a  person  who  has  made  a  representation  on  the  face  of  his  scrip,  that  it 
would  pass  with  a  good  title  to  any  one  on  his  taking  it  in  good  faith  and 
for  value;  and  who  has  put  in  the  power  of  his  agent  to  nand  over  the 
scrip  with  this  representation  to  those  who  are  induced  to  alter  their  posi- 
tion on  the  faith  of  the  representation.  My  lords,  I  am  of  opinion  that  on 
doctrines  well  established,  of  which  Pickard  v.  Sears  must  be  taken  to  be 
an  example,  the  appellant  cannot  be  allowed  to  defeat  the  title  which  tb& 
respondents  have  thus  acquired."  ^ 

This  is  the  view  that  the  estoppel  is  as  to  the  legal  character 
of  the  document.  The  representation  ^'  made  on  the  face  of  his 
scrip  "  is  "  that  it  would  pass  with  a  good  title." 

In  the  same  case  Lord  Hatherly  presented  the  other  view^ 
namely,  that  the  broker  was  the  ostensible  owner  or  agent  for 
the  sale  of  the  scrip;  that  the  true  owner  had  enabled  the 
broker  so  to  appear,  and  that  the  owner  was  therefore  estoppeil. 
But,  strangely  enough,  he  indicates  that  this  view  is  the  same 
as  that  propounded  by  Lord  Cairns.    Lord  Hatherly  said: 

**The  appellant,  therefore,  gives  the  broker  scrip  which  is  and  for  the 
last  fifty  years  has  been  disposed  of  every  day  in  the  market,  and  has  for 
ail  tliose  years  been  so  disposed  of  upon  the  sole  representation  by  the 
holder,  the  seller  or  pledger  to  the  person  to  whom  he  wishes  to  sell  or 
pledge  it,  and  that  without  any  suspicion  being  aroused  to  suggest  the  ne* 
cessity  or  even  the  propriety  of  asking  a  single  other  question.     Can  a 

f>erson  who  in  that  manner  acquired  the  instrument,  who  knows  that  ;is- 
ong  as  he  has  it  safe  in  his  pocket,  in  his  box,  or  in  his  desk,  he  can  rely 
on  that  instrument;  but  that  as  soon  as  he  parts  with  it  the  new  holder  will, 
as  he  did,  become  in  a  position  to  claim  those  bonds  which  he  himself  might- 
have  claimed  if  he  had  retained  possession  of  the  scrip  —  can  he,  by  plac- 
ing it  in  the  hands  of  a  broker,  with  no  instructions  whatever,  except  to 
dispose  of  it  as  he  may  direct  —  can  he  according  to  the  priiwiple  of  the 
cases  which  were  referred  to  in  the  course  of  the  argument^  xmth  regard  to 
limited  agency,  hold  any  person  to  be  bound  by  that  limited  agency,  when, 
on  the  face  of  it,  that  which  constitutes,  you  may  say,  the  authority  of  the 
agent,  namely,  the  possessioh  of  the  document,  appears  to  be  sufficient 

1  Goodwin  v.  Robarts  (1876),  1  A.  Q  490;  45  L»  J.  Q.  R  7ia 
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on  his  taking  it  in  good  faith  and  for  value."  But  the  only 
feature  that  can  be  referred  to  in  support  of  this  is  that  the 
instrument  was  payable  to  "bearer,"  and  that  surely  cannot 
amount  to  a  representation  that  according  to  law  the  title  of 
a  new  bearer  would  be  any  better  than  that  of  an  old  one.^ 

Another  essential  ingredient,  too,  of  estoppel  is  entirely  ab- 
sent from  the  cases,  namely,  evidence  that  the  purchaser  of  the 
bonds  was  misled  by  the  misrepresentation,  and  upon  the  faith 
of  it  changed  his  position.  The  probabilities  are  that  he  had 
exactly  the  same  opinion  as  the  true  owner  of  the  documents 
had,  and  that  he  acted  exclusively  upon  his  own  ideas  of  nego- 
tiability. 

Considerations  in  Support. 

Market  Overt —  It  is  noteworthy  that  the  application  of  the 
law  of  estoppel  suggested  by  the  present  writer,  or  something 
very  nearly  akin  to  it,  was  the  foundation  for  holding  that  a 
purchaser  from  a  thief  in  market  overt  was  to  be  protected 
from  the  true  owner.  Cockburn,  C.  J.,  in  Crane  v.  Loixdon 
said: 

*'  Look  to  the  origin  of  the  law  as  to  such  sales.  It  arose  at  the  time 
when  there  was  much  greater  simplicity  of  practice  between  buyer  and 
seller.  The  practice  then  was  to  buy  in  markets  at  fairs.  Shop8  were 
very  few  in  London,  and  persons  whose  goods  were  taken  feloniously 
would  know  to  what  place  to  resort  in  order  to  find  them.  I  can  therefore 
quite  understand  that  the  law  in  question  was  established  for  the  protec- 
tion of  buyers,  that  if  a  man  did  not  pursue  his  goods  to  market  where 
such  goods  were  openly  sold,  he  ought  not  to  interfere  with  the  right  of  the 
honest  and  bona  fide  purchaser."  ^ 

Observe  the  close  analogy  here  presented  to  estoppel  as  ap- 
plied to  bills  and  notes.  As  we  have  seen,  "  title  is  stamped  on 
the  bills  themselves;"  the  holder  may,  therefore,  properly  be 
presumed  to  be  the  owner;  the  real  owner  might  have  kept 
them  "  in  his  pocket; "  but  if  he  permitted  others  to  have  them, 
the  representation  of  ownership  which  they  carried  with  them 
would  estop  him  from  asserting  his  title.  So  it  is  in  the  case 
of  sales  of  goods  in  market  overt.  There  possession  indicates 
ownership,  and  if  a  man  does  not  "pursue  his  goods  to  mar- 
ket," but  allows  the  representation  of  ownership  in  others  to 
be  made,  "  he  ought  not  to  interfere" — he  is  estopped. 

1  See  the  judgment  of  the  same    WUliams  v.  Colonial  Bank  (1888),  36 
learned  judge  in  Re  Natal  (1868),  L.    Ch.  D.  659;  57  L.  J.  Ch.  828. 
R.  3  Ch.  860;  87  I*  J.  Ch.  862.    Also       8(1864)  5  R  &  a  8ia 
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Commencing  with  money,  it  is  usually  said  that  the  reason 
tliat  a  thief  can  pass  a  good  title  is  because 

"of  the  currency  of  it;  it  cannot  be  recovered  after  it  has  passed  in  cur- 
rency; "i 

that  is  to  say,  a  good  title  to  money  passes  because  it  is  money  I 
And  if  we  ask  for  something  more  satisfactory  than  this,  we 
may  find  it  in  Lord  Shand's  remark  (one  hundred  and  thirty- 
five  years  afterwards)  with  reference  to  some  cash  which  had 
been  intrusted  to  an  agent,  and  by  him  wrongfully  diverted  to 
his  own  purposes: 

"He  has  thus  the  opportunity,  and  may  take  advantage  of  this,  to  mis- 
apply and  to  appropriate  to  his  own  use  the  money  intrusted  to  bim.''^ 

This  reason  must,  however,  find  foundation  in  some  specific 
law,  and  its  proper  reference  is  clearly  apparent.  The  true 
owner  enabled  his  agent  to  pose  as  owner,  and  is  therefore  es- 
topped by  the  assistance  rendered  to  his  misrepresentation  of 
ownership. 

If  the  reason  in  the  case  of  money  was  because  it  was  money, 
the  rule  was  applied  to  bills  and  notes  because  they  are  ^4ike 
so  much  money,"  and  are  "negotiable:" 

"If  a  bin  be  payable  to  A.,  or  bearer,  it  is  like  so  much  money  paid  to 
whomsoever  the  note  is  given;  that  let  whatever  accounts  or  conditions 
soever  be  between  the  party  who  gives  the  note,  and  A.  to  whom  it  is 
given,  yet  it  shall  never  affect  the  bearer."' 

''Bills  of  exchange  and  promissory  notes  are  representatives  of  money 
circulating  in  the  commercial  world  as  such."* 

"The  reason  is  that  such  negotiable  instruments  have,  by  the  law  mer- 
chant, become  part  of  the  mercantile  currency  of  the  country."* 

**  A  negotiable  instrument  for  the  general  convenience  of  commerce  has 

been  allowed  to  have  an  effect  at  variance  with  the  ordinary  principles  of 
law.»6 

Money  passes  with  a  good  title  because  it  is  money ;  and  notes 
because  they  are  like  money;  and  then  a  foreign  bond  because 
it  is  like  a  note.     It  is 

"  in  its  nature  precisely  analogous  to  a  bank  note  payable  to  bearer,  or  to  a 

1  Per  Lord  Mansfield,  in  Miller  v.  Freem.  257,  And  see  per  Channellt 
Race  (1758).  Burr.,  p.  457.  And  so  R,  in  Moss  v.  Hancock  (1899),  2  Q.  B. 
where  a  £5  gold  piece,  which,  al-  119;  68  L.  J.  Q.  R  657;  Byles  on  Bills 
though  current  coin,  was  some-  (15th  ed.),  186:  Foster  v.  Green  (1862), 
thing  of  a  curiosity,  had  been  stolen  81  L.  J.  Ex,  158. 

and  sold  to  a  dealer  in  curiosities,  *Friedlander  v.  T^xaa  (1889),  130 

the  title  revested  in  the  owner  upon  U.  S.  416. 

conviction    of   the   thief.    Moss  v.  *Per  Williams,  J.,  in  Ingham  v. 

Hancock  (1899),  2  Q.  B.  HI;  68  L.  J.  Primrose  (1859),  7  C  R  N.  &  82. 

Q.  B.  657.  «  Per  Tindal,  J.,  in  Jenkyna  v.  U* 

2  Thomson  v.  Clydesdale  (1893),  A.  borne  (1844),  7  M.  &  G.  699;  18  L.  X 
I  291;  62  L.  J.  P.  G  91.  C.  P.  196. 

•Crowley    v.  Crowther   (1702),  2 
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So  also  in  Bigelow  on  Estoppel :  ^ 

**  It  should  be  observed  that  while  the  rule  in  Pickard  v.  Sears  finds  most 
frequent  expression  in  transfers  of  property,  it  is  not  confined  to  such 
cases;  it  includes  all  cases  of  false  representation  and  fraudulent  silence, 
whatever  the  nature  of  the  transfer.  ...  So  again,  if  a  man  purchase 
bona  fide  and  for  value  an  unnegotiable  chose  in  action  from  one  whom 
the  owner  has,  by  assignment  or  otherwise,  conferred  the  apparent  abso- 
lute ownership,  he  obtains  a  valid  title  a^inst  the  real  owner,  supposing 
the  act  of  purcliase  to  have  been  induced  oy  such  act  of  the  owner.^^ 

And  in  England  in  a  case 'in  which  a  transfer  of  shares^ 
blank  as  to  the  purchaser's  name,  was  given  to  a  broker  who 
misapplied  it,  Lord  Herschell  said: 


"If  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  ap- 
parent ownership  and  right  of  disposition  of  it<,  he  is  estopped  from  assert- 
ing his  title  as  against  a  person  to  whom  such  third  party  has  disposed  of 
it  and  who  received  it  in  good  faith  and  for  value.  And  this  doctrine  haa 
been  held  by  the  court  of  appeals  of  the  state  of  New  York  to  be  applicable 
to  the  case  of  certificates  of  shares  with  the  blank  transfer  and  power  of 
attorney  signed  by  the  registered  owner,  handed  by  him  to  a  broker  who 
fraudulently  or  in  excess  of  his  authority  sells  or  pledges  them.  The  bank 
or  other  persons,  taking  them  for  value  without  notice,  have  been  entitled 
to  hold  them  as  against  the  owner.  As  at  present  advised,  I  do  not  see  any 
difference  between  the  law  of  the  state  of  New  York  and  the  law  of  England 
in  this  respect"* 

It  will  be  observed  that  these  supporting  quotations  all  deal 
with  "non-negotiable"  choses  in  action.  They  sufficiently  es- 
tablish the  principle  that  ostensible  ownership  or  agency  of 
such  documents  may  estop  the  true  owner  from  setting  up  his 
title  to  them.  But  it  has  not  hitherto  been  observed  that  the 
same  doctrine  applies  to  "  negotiable  "  instruments  also  (why 
should  it  not?);  and  that  there  is  no  necessity,  in  their  case 
either,  for  an  appeal  to  the  law  merchant  and  its  "  antagonism  " 
to  the  ordinary  law. 

15th  ed..  p.  563;   citing  Moore  v.  contracts;  applied  to  undertakings 

Metropolitan  Bank  (1873),  55  N.  Y.  to  pay.  as  purchase  for  value  witli- 

41;  Henty  v.  Miller  (1883),  94  N.  Y.  out  notice  often  is,  the  principle  ha» 

64;    Coonibes  v.  Chandler,  83  Ohio  reference  to  bills,  notes  and  checks 

St  178.  only." 

2  Mr.  Bigelow  did  not  observe  the  8  Colonial  Bank  v.  Cady  (1890),  15 

general  application  of  this  language  App.  Cas.  257;  60  L.  J.  Ch.  181. 

in  his  later  work  (on  Bills  and  Notes)  *For  the  New  York  law  see  Mc- 

when  he  wrote  (p.  8):  "Purchase  of  Neil  v.  Tenth  Nat  Bank  (1871),  46 

land  or  goods  for  value  and  without  IJ.  Y.  825.  See  also  in  Ontario,  Smith 

notice  cuts  off  equities;   that   is  a  v.  Rogers  (1899),  80  Ont  256;  and  in 

cardinal  rule  of  law  and  always  has  Ireland,  Home  v.  Boyle  (1890),  37  L. 

been  in  courts  of  equity.    But  it  has  R.  Ir.  187:  Waterhouse  v.  Bank  of 

never  been  applied  to  undertakings  Ireland  (1892),  29  Lb  R.  Ir.  884. 
to  pay  in  the  case  of  common-law 
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Summary. 

It  is  advisable  to  sum  up  what  has  been  said: 
!•  A  chose  in  action  is  ambulatory  or  non-ambulatory.  It 
may  also  be  sometimes  the  one  and  sometimes  the  other.  A 
promissory  note,  for  example,  may  be  ambulatory  (redeemable 
to  third  persons)  or  non-ambulatory  (redeemable  to  a  certain 
person  only).  It  is  always  "  negotiable  "  in  the  sense  that,  being 
a  chose  in  action  arising  out  of  contract,  it  may  be  transferred. 
It  is  sometimes  not ''  negotiable,"  in  the  sense  that  a  transferee 
of  it  will  take  subject  to  equities. 

2.  Contractors  in  ambulatory  agreements  are  estopped  as 
against  innocent  transferees  from  setting  up  equities  which  may 
exist  between  them  and  their  immediate  contractees. 

3.  The  true  owners  of  ambulatory  contracts  may  be  estopped 
from  asserting  their  title  to  them  by  permitting  the  appearance 
of  ownership  in  other  persons. 

4.  These  results  are  in  no  way  due  to  the  law  merchant; 
they  are  not  in  antagonism  to  the  general  law;  they  are  parts 
of  it. 

5.  The  word  "negotiability"  with  its  double  entente  is  not 
only  unnecessary,  it  is  disturbing  and  distracting. 

6.  There  is  no  such  thing  as  "  negotiability  by  estoppel." 
Haying  thus  opened  up  a  new  category  (ambulatory  instru- 
ments) let  us  take  a  short  survey  of  the  documents  to  be  placed 
in  it. 

Bonds. 

If  the  views  here  advanced  are  correct,  there  would  seem  to 
be  no  reason  why  company  bonds  should  not  always  have  been 
as  "negotiable"  as  promissory  notes;*  and  why  a  holder  of 
them  in  due  course  should  not  have  always  been  free  of  equi- 
ties. Nevertheless  it  has  only  been  within  the  last  year  in 
England'  that  their  absolute  "negotiability"  has  been  recog- 
nized, and  only  with  the  assistance  of  the  invention  of  a  new 
doctrine  was  that  result  arrived  at.  A  short  resume  will  bo 
instructive. 

*  Reference  is  intended  to  bonds  in-  Jones  (1715),  2  Vern.  692;  Cator  v. 

tended  to  be  ambulatory.    Those  of  Burke  (1795),  I  Bra  C.  C.  434;  Gould 

other  character  are  not  of  course  v.  Close  (1874),  21  Gr.  273. 
assignable  free  from   equities,  for        2Bechuanaland  v.  London  (1898),  2 

tUejr  are  not  so  intended.    Coles  v.  Q.  B.  658;  67  U  J.  Q.  R  986. 
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The  question  of  tbe  "  negotiability  "  of  bonds  arose  in  Gorgter 
V,  Mieville^  in  1824.  Bonds  of  the  King  of  Prussia  payable  to 
the  "  holder  "  had  been  misappropriated  by  an  agent.  There 
was  evidence  that  "  bonds  of  this  description  were  negotiated 
like  exchequer  bills."    Abbott,  C.  J.,  said : 

''It  is  therefore  in  its  nature  precisely  analogous  to  a  bank  note  payable 
to  bearer  or  to  a  bill  of  exchange  in  blank.  Being  an  instrument  therefore 
of  the  same  description  it  must  be  subject  to  the  same  ru.e  of  law,  that 
whoever  is  the  holder  of  it  has  power  to  give  title  to  any  person  honestly 
acquiring  it" 

In  1867,  in  Be  Bldkely^  it  was  held  with  reference  to  a  com- 
pany bond  payable  to  bearer,  that  a  transferee  could  not  sue 
upon  it  in  his  own  name,  but  had  an  equitable  title  only;  that 
although  an  assignee  of  a  chose  in  action  takes  subject  to  equi- 
ties, yet  that  the  obligor  can  contract  to  pay  free  from  equities ; 
that  a  bond  payable  to  bearer  is  not  necessarily  such  a  con- 
tract; but  that  there  being  in  fact  at  the  time  of  the  issue  of 
the  bonds  an  intention  of  the  company  that  they  should  be 
transferred,  such  intention  debarred  the  company  from  setting 
up  the  equities.  In  other  words,  a  transferee  of  company  bond 
payable  to  bearer  was  not  safe  unless  he  could  show  that  the 
company  had  contemplated  a  transfer  of  it;  and  that  such  in- 
tent did  not  sufficiently  appear  by  the  bond  being  payable  to 
bearer. 

With  some  hesitation  this  difficulty  was  surmounted,  and  it 
is  now  said  that  ^'  the  negotiable  character  of  the  bond  depends 
on  the  bond  itself;"'  and  that  the  use  of  the  word  "bearer" 
exhibits  an  ambulatory  intent,  independently  of  evidence  of 
extraneous  intention.* 

Escaping  this  point  (that  bonds  are  negotiable  or  not  accord- 
ing to  extrinsic  evidence  of  ambulatory  intent),  it  was  said 
that  they  could  only  be  negotiable  if  (as  in  the  case  of  bills 
and  notes)  they  were  for  a  certain  amount,  and  payable  un- 
conditionally, and  at  a  certain  time,  and  so  on.  Judges  felt 
themselves  much  pressed  with  this  objection.  Was  there  a 
condition  for  payment  by  successive  drawings;*  or  was  there 

1(1824)  3  B.  &  C.  45;  2  L.  J.  K  B.  »Venables  v.  Baring  (1892X  8  Ch. 

206.    Glyn  v.  Baker  (1811),  18  East,  527;  61  L.  J.  Ch.  609. 

609,  had  decided  the  point  adversely  ^  See  infra,  sub-title  "Intended  to 

(subject  to  the  possibility  of  evidence  be  assigned/* 

otherwise)  as  to  East  India  bonds;  as  *  Ci'ouch  v.  Credit  Foncier  (1873), 

to  which  see  51  Gea  III.,  ch.  64.  L.  R  8  Q.  a  874;  42  U  J.  Q.  R  isi 

3  (1807)  U  R  8  Ch.  154;  30  L.  J.  Ch. 
665. 
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a  mortgage  as  security,  with  provisions  limiting  the  powers  of 
the  bondholder;  ^  then  there  was  a  contractual  relation  outside 
of  the  promise  to  pay  and  associated  with  it  which  precluded 
the  idea  of  "  negotiability."  No  authoritative  decision  has  yet 
declared  that  such  considerations  may  be  disregarded.'  We 
are,  however,  rapidly  reaching  an  intellectual  climate  which  is 
very  fatal  to  them;  in  fact  the  question  will  necessarily  arise 
whether  such  objections  can  properly  be  held  to  affect  the 
^negotiability"  of  even  bills  and  notes.  Though  some  of  the 
asserted  essentials  of  a  note  may  be  absent,  yet  if  the  instru- 
ment was  intended  to  be  transferred,  does  not  a  transferee, 
upon  the  principles  enunciated,  take  free  from  equities?' 

Returning  to  bonds  unaffected  by  these  special  provisions, 
it  may  be  observed  that  notwithstanding  the  partial  recogni- 
tion of  their  "  negotiability  "  the  judges  were  loath  to  admit  it 
"  in  the  full  sense  of  the  word."  The  term  had  for  so  long 
been  confined  to  bills  and  notes,  and  its  derivation  was  so 
thoroughly  understood  to  be  from  the  law  merchant,  that  it 
seemed  to  be  impossible  to  apply  it  to  documents  of  more 
modern  use.  -Accordingly  in  1873  we  find  Blackburn,  J,,  say- 
ing: 

**bttt  as  the  instruments  themselves  are  only  of  recent  introduotion  it 
can  be  no  part  of  the  law  merchant"  ^ 

Bowen,  L.  J.,  too,  in  one  case  hesitated  to  say  that  they 
were  negotiable,  suggesting  the  presence  of  a  seal  as  being 
a  difficulty  in  the  way.^  And  in  another  case  in  the  face  of 
evidence  and  admission  that  they  "  are  dealt  with  as  negoti- 
able securities,"  the  same  learned  judge  objected  that  there 
was  no  evidence 

"  that  delivery  by  a  person  who  has  no  title  confers  nevertheless  a  title  on 
a  bona  fide  holder  for  value  without  notice."  ^ 

1  Easton  ▼.  Londop  (1886),  84  Ch.  >  Easton  v.  London  (1886),  34  Ch. 

D.  95:  56  L.  J.  Cb.  569;  a  C.   sub  D.  113;  56  L.  J.  Ch.  569;  S.  C.  sub 

noau  Sheffield  y.  London  (1888),  13  noni.  Sheffield  v.  London,   13  App. 

App  Cas.  883;  57  L.  J.  Ch.  986.  Cas.  333;  57  L.  J.  Ch.  086.     No  diffi- 

>  Goodwin  y.  Robarts  (1875),  L.  R.  culty  was  felt  upon  this  ground  in 

10  Ex,  76*  857;  1  App.  Cas.  476;  45  Canada  (Bank  of  Toronto  v.  Cobourg 

L.  J.  Q.  BL  748,  dealt  them  a  yery  (1884),  7  Ont  1);  nor  in  the  United 

severe  blow.  States:  Daniel  on  Neg.  Inst,  g§  1487, 

*8ee  practically   to   that   effect,  1500. 

Bank  of  Hamilton  v.  Harvey  (1885),  ^  Simmons  v.  London  (1891),  1  Ch. 

9  Ont  658;  16  a  Q  Can.  714.  294;   60  L  J.  Ch.  813;  (1892)  A.  C 

*  Crouch  ▼.  Credit  Foncier  (1873),  201 ;  61  L.  J.  Ch.  72^ 
L.  B.  8  Q.  K  874;  42  L.  J.  Q.  R  183. 
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A  further  point  raised  a  distinction,  between  foreign  and 
domestic  bonds  — raised  much  difference  of  opinion  upon  that 
question,'  which  it  may  be  hoped  has  been  settled  in  favor  of 
no  distinction,  by  a  recent  judgment  of  Mr.  Justice  Kennedy.* 

American  Law. —  The  United  States  courts  do  not  appear  to 
have  been  much  troubled  with  such  points.  Pennsylvania  in 
1860,  indeed,  heroically  declared  that 

''we  will  not  treat  bonds  like  these  as  negotiable  securities.  On  this 
ground  we  stand  alone.  All  the  courts,  American  and  English,  are  against 
us.    Be  it  so."  * 

But  in  1884  Mercer,  C.  J.,  of  the  same  State  said: 

''The  clear  intent  of  the  maker  was  that  they  should  pass  as  negotiable 
paper.  With  the  language  of  negotiability  on  its  face,  did  the  seal  im- 
pressed thereon  destroy  the  negotiability  of  this  bond  ?  "  * 

No.  And  with  this  larger  view  (what  was  "  the  clear  intent'* 
of  the  maker?)  the  other  courts  agree.* 

Canadian  Law, —  The  Canadian  courts  too  solved,  or  at  least 
avoided,  all  difficulty  as  to  bonds  by  declaring  them  to  be  "  ne- 
gotiable." • 

Other  Ambulatoey  Contracts. 

Scrip  for  Bonds, —  It  has  been  said  that  various  objections 
were  made  to  the  recognition  of  debentures  as  negotiable  in- 
struments upon  the  ground  of  lack  of  some  supposed  essential 

iLang    V.  Smyth  (1831),  7  Bing.  »Delafield  v.  Illinois  (1841X  3  Hill 

293;  Smith  v.  Wegnellin  (1869),  L.  (N.   Y.X   177;    Chaplin   v.    Vermont 

R    8    Eq.    198;    38    L.    J.   Ch.   465;  (1857).  74  Mass.  575;  White  v.  Ver- 

Crouch  V.  Credit  Foncier  (1873),  L.  mont  (1858),  63  U.  a  575;  Mercer  v. 

R  8  Q.  B.  384;  43  L.  J.  Q.  R   183;  Haokett  (1863X  68  U.  a  83  (overrul- 

Goodwin  v.  Robarts  (1875),  L.  R  10  ing  the  Pennsylvania  case  of  1860); 

Ex.  76,  345:  1  App.  Caa  476;  45  L.  J.  Morgan  v.United  States  (1885),  113  U. 

Q.  B.  748;  Picker  v.  London  (1887),  a  476;  Provident  v.  Meroer(1898).  170 

18  Q.  B.  D.  515;  56  L.  J.  Q.  B.  299;  U.  a  18;  a  G  R  788;  American  Nat. 

Williams  v.  Colonial    Bank    (18S7),  Bank  v.  American  Wood  Co.(1895),  19 

36  Ch.  D.  403;  67  L.  J.  Ch.  826:  38  R  L  149;  33  AtK  R  805;  Strauss  v. 

Ch.  D.  388;  58  L.  J.  Ch.  826;  a  G  United  Tel.  Co.  ('l895),  164  Mass.  130; 

sub  noin.  Colonial  Bank  v.  Cady,  15  41  N.  E.  R  59:  Whiteside  v.  First 

App.  Cas.  207;  60  L.  J.  Ch.  131;  Vena-  Nat.  Bank  (1898).  47  a  W.  R  1103 

bles  V.  Baring  (1892),  8  Ch.  539;  61  (Tenn.);  Daniel  on  Neg.  Inst,  sees. 

L.  J.  Ch.  C09.  1487, 1491a.  1500;  Colebrooke  on  Coll. 

^Bechuanaland  v.  London  (1898),  Sec.  8;  Massachusetts  Pub.  St,  ch.  77. 

2  Q.  B.  058;  67  L.  J.  Q.  B.  986.  §  4. 

8  Diamond  v.  Lawrence  (1860),  37  «McKenzie  v.  Montreal  (1878),  29 

Pa.  St  358.  U.  C.  C.  P.  333;  Bank  of  Toronto  v. 

*  Mason  v.  Frick  (1884),  105  Pa.  St  Cobourg  (1884),  7  Ont  1;  St  Cesaire 

162.  And  see  Carr  v.  Le  Fevre  (1856),  v.  McFarlane  (1887),  14  a  G  Can.  78. 
27  Pa.  St  418. 
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of  form.  These  variations  from  old  time  rigidity  were  to  some 
extent  overlooked,  but  a  point  of  dissimilarity  arose  in  Good- 
win V.  Roharts^  which  could  not  be  altogether  blinked: 

"That  these  instruments  be  payable  in  money  has  always  been  essen- 
tial, and  the  custom  of  merchants  to  that  effect  has  received  the  sanction 
of  statute."* 

And  here  is  a  case'  of  a  document  not  for  monev  at  all,  but 
for  the  delivery  of  bonds,  and  redeemable  at  very  uncertain 
time.     It  was  as  follows: 

"  Received  the  sum  of  twenty  pounds,  being  the  first  instalment  of  twenty 
per  centb  upon  one  hundred  pounds  stock,  and  on  payment  of  the  remain- 
ing instalments  at  the  period  specified  the  bearer  will  be  entitled  to  receive 
a  definite  bond  or  bonds  for  one  hundred  pounds  after  receipt  thereof  from 
the  Imperial  Government/' 

Scrip  in  this  form  (which  was  admitted  "to  pass  ...  by 
mere  deliver}'  as  a  negotiable  instrument  transferable  by  de- 
livery ")  was  left  with  a  broker  to  be  dealt  with  as  the  owner 
might  direct;  and  the  broker  fraudulently  pledged  it  for  his 
own  benefit.  Ancient  law  merchant  will  evidently  not  help 
the  pledgee.  Bills  and  notes  are  undertakings  to  pay  money. 
This  document  is  one  declaring  that  upon  payment  of  money 
certain  bonds  will  be  delivered  "  after  receipt  thereof  from  the 
Imperial  Government."  It  appears  to  be  an  ordinary  contract- 
ual obligation;  and  legal-title  theories  are  of  no  avail.  Accord- 
ing to  all  our  notions  it  is  "  non-negotiable,"  and  the  purchaser 
must  take  subject  to  all  equities. 

The  case  is  at  the  parting  of  the  ways,  or  rather,  perhaps,  at 
their  final  rupture,  though  certain  tendencies  may  remain  for 
a  little.  Baron  Bramwell's  great  good  sense  is  of  inestimable 
value.  A  Prussian  bond  redeemable  in  money,  he  says,  has 
been  held  to  be  negotiable;  and  to  distinguish  between  a  bond 
and 

"something  preparatory  to  a  bond  being  given  .  .  ,  would  be  draw- 
ing a  distinction  which  would  be  utterly  unintelligible  to  the  commercial 
world  at  large  "  — 

subversion  of  the  legal  intellect  luckily  overlooked.  And  it 
was  fortunate  that  Cockburn,  C.  J.,  sat  in  appeal.  Ancient 
law  merchant,  without  which  it  has  been  said  *  there  can  be  no 
negotiability,  he  thus  dealt  with: 

"Usage  adopted  by  the  courts  having  been  thus  the  origin  of  the  whole 
of  the  so-called  law  merchant  as  to  negotiable  securities,  what  is  tliere  to 

1(1875)  L.  R.  10  Ex.  76,  845;  1  App.  10  Ex.  76.  345;  1  App.  Cas.  476;  45  L. 

Caa.  476:  45  L.  J.  Q.  B.  748.  J.  Q.  B.  748. 
*Bigelow  on  Bills  and  Notes.  14.  *  Crouch  v.  Credit  Foncier  (1873), 

•Goodwin  ▼.  Robarts  (1875),  L.  R.  L.  R.  8  Q.  B.  386;  42  L.  J.  Q.  R  183. 
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prevent  our  acting  upon  the  principle  acted  upon  by  our  predecessors,  and 
followed  in  the  precedents  they  have  left  us?  Why  is  it  to  be  said  that  a 
new  usags  which  has  sprung  up  under  altered  ciroumstances  is  to  be  less- 


admissible  than  the  usage  of  past  times?  Why  is  the  door  to  be  now  shut, 
to  the  admission  and  adoption  of  usage  in  a  matter  altogether  of  cognate 
character,  as  though  the  law  had  been  finally  stereotyped  and  settled  by 
some  possible  and  peremptory  enactment?  ft  is  true  tnat  this  scrip  pur- 
ports on  the  face  of  it  to  be  a  security  not  for  money,  but  for  the  delivery 
of  a  bond;  nevertheless  we  think  that  substantially  and  in  effect  it  is  a* 
security  for  money,  which,  till  the  bond  shall  be  delivered,  stands  in  the- 
place  of  that  document,  which,  when  delivered,  will  be  beyond  doubt  the- 
representative  of  the  sum  it  is  intended  to  secure."  ^ 

The  House  of  Lords,  however,  hesitated.*  Unprepared  to 
declare  for  negotiability,  their  Lordships  find  relief  in  estop- 
pel, Lord  Cairns  promulgating  the  doctrine  of  negotiability 
by  estoppel,  while  Lord  Hatherly  more  correctly,  as  the  pres- 
ent writer  thinks,  applies  the  well-known  principles  of  estop- 
pel by  ostensible  agency.  Estoppel  of  some  sort  at  all  events 
we  have  arrived  at;  negotiability  by  estoppel  we  have  already- 
dealt  with. 

Scrip  for  Shares. —  The  case  was  almost  immediately  followeiT 
by  EumhaU  v.  Metropolitan?  This  time  scrip  for  shares  (ad- 
mitted  to  be  customarily  passed  "  by  mere  delivery  as  a  nego- 
tiable instrument  transferable  by  delivery "),  deposited  with 
and  misappropriated  by  a  broker,  is  the  subject  of  controversy. 
Ileld^  that  the  document  was  "  negotiable,"  and  passed  f reo- 
from  equities  to  a  holder  in  due  course;  but  if  not,  it  was  at 
the  least  "negotiable  by  estoppel."  The  commercial  world  is 
evidently  having  its  way  —  the  particular  language  employed 
being  a  matter  of  indifference  to  it. 

Mortgaye-delenturea. —  The  influence  of  Cockburn,  0-  J.,  was- 
of  value  in  a  case  preceding  those  just  referred  to.*  Bonds 
might  be  negotiable,  but  what  was  the  position  of  mortgage- 
debentures,  or  rather  documents  which,  containing  no  promise- 
at  all,'  merely  mortgaged  a  proportionate  part  of  the  rates  of 
a  municipality?    By  statute  these  mortgages  were  assignable^ 

^L.  R.  10  Ex.  353,  and  see  355, 856;  little  attention  was  paid  in  the  caae- 

44  L.  J.  Ex.  157  ft.    See,  to  same  ef-  to  the  Lord  Cairns   dictum.     See 

feet,   Mercer  v.   Hackett  (1863),  68  ante,  p.  886. 

U.  S.  83,  where  it  is  said  that  **  this  *  (1876)  3  Q.  B.  D.  194;  46  Lb  J.  Q.  B^ 

nialleabiiity  to  suit  the  necessities  846. 

and  usages  of  the  mercantile  and  ^  Webb  ▼.  Heme  Bay  (1870X  Lk  R.  5- 

commercial  world  is  one  of  the  most  Q.  K  642;  39  L.  J.  Q.  K  231. 

valuable  characteristics  of  the  com-  ^  Absence  of  a  promisee  is  no  ob* 

Hon  law."  jection  in  the  United  Statea    Dan- 

3  It  is  very  extraordinary  that  so  iel  on  Neg.  Inst,  g  1494 
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and  the  assignee  was  to  have  the  benefit  of  the  security  trans- 
ferred.    Cockburn,  C.  J.,  said: 

"The  defendants  issued  the  debentures  with  the  knowledge  that  they 
were  capable  of  being  transferred  and  would  very  likely  be  transferred  to 
a  holder  for  value;  how  can  it  lie  in  their  mouths  to  say  that  the  transao- 
tion  in  respect  of  which  they  gave  these  debentures  was  illegal?  " 

And  Lush,  J.,  going  still  further,  said: 

*'Now  the  effect  of  these  sections  I  think  is  to  make  these  mortgages 
negotiable  securities,  and  to  attach  to  them  the  incidents  of  negotiable  se- 
curities; one  of  whicli  is  that  an  innocent  holder  for  value  .  .  .  acquires 
a  title  of  his  own,  unaffected  by  any  infirmity  to  which  the  title  of  his  as- 
Mgnor  would  have  been  subject."  ^ 

Mortgages, —  It  is  interesting  to  note  the  application  of  the 
principles  in  hand  to  the  case  of  a  mortgage.  Here  we  have  a 
debt  —  a  chose  in  action  ^ — and  real-estate  security  for  its  pay- 
ment. By  its  terms  and  by  usage  the  3ocument  is  intended  to 
be  ambulatory;  but  the  transfer  of  it  is  a  matter  requiring 
time  for  its  accomplishment,  and  it  is  therefore  unsuitable  for 
the  rapid  financial  operations  of  the  moment;  moreover  its 
payments  are  usually  long  deferred,  and  thus  changes  in  the 
relations  of  the  parties  to  it  are  more  customary  than  in  the 
case  of  shorter  dated  commercial  paper. 

The  law  of  estoppel  has  adapted  itself  to  these  peculiarities. 
It  is  customary  for  a  purchaser  of  a  mortgage  to  make  inquiries 
of  the  mortgagor  as  to  the  state  of  the  account  between  him 
and  the  mortgagee;  and  it  is  not  doubted  that  by  his  answers 
the  mortgagor  would  be  estopped.  •  No  such  inquiry  is  made 
in  the  case  of  bills  and  notes,  and  transferees  of  them  are  not 
affected  by  premature  payments.  The  reason  is  to  be  found  in 
custom,  and  the  custom  is  founded  upon  the  considerations  above 
suggested.  Estoppel  proceeds  upon  misrepresentation.  In  the 
case  of  a  mortgage  premature  payment  will  not  mislead  be- 
cause of  the  custom  to  inquire,  which  the  mortgagor  may  de- 
pend upon  being  pursued.  There  is  no  such  custom  in  the  case 
of  bills  and  notes;  premature  payment  will  mislead,  and  the 
payer  may  have  to  pay  again. 

But  observe  that  if  a  mortgage  be  offered  in  sale  to  me,  al- 
though I  ought  to  inquire  as  to  alterations  of  relations  between 
the  parties,  I  have  no  reason  for  doubting  that  the  document 
is  a  real  instrument,  and  that  it  truthfully  sets  forth  the  trans- 
action as  it  originally  existed.     For  example,  if  £200  appears 

'But  see  Jones  v.  Dulick  (1898),  55  Q.  B.  205.  See,  however,  Hopkins  v. 
Pac  R.  522  (Kan.).  Herasworth  (1898),  2  Ch.  347;  67  L.  J. 

«  Martin  v.  Bearman  (1880),  45  U.  C.    Ch.  526. 
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to  be  secured  by  it  (and  more  especially  if  a  receipt  for  that 
amount  appears  upon  it),  I  am  not  bound  to  imagine  that  only 
£40  was  really  advanced.  The  mortgagor  knew  when  executing 
the  document  that  it  was  of  ambulatory  character;  he  knew 
that  people  would  rely  upon  its  appearance;  and  he  is  therefore 
estopped.^ 

**  But  they  were  inexact  and  careless,  and  placed  in  the  hands  of  Bates 
or  As t ley  the  means  of  deceiving  other  persons,  and  these  are  in  the  court 
of  equity  demerits."  2 

This  law  is  of  special  importance  in  the  United  States,  where 
usually  a  mortgage  debt  is  also  represented  by  a  promissory 
note.    It  was  there  said  that  the  mortgagor  was  estopped  upon 

principles 

*'  which  forbid  a  man  who,  as  security  for  negotiable  notes,  had  executed 
a  mortgage  ...  to  impair  its  binding  force  and  effect  by  pleading 
secret  equities  created  by  his  own  fault,  negligence  or  imprudence,  and  of 
which  the  subsequent  holder  of  the  notes  had  no  notice  and  no  means  of 
information."* 

Vouchers, —  Sometimes  vouchers  or  certificates,  indicating 
that  persons  named  in  them  are  entitled  to  certain  sums  of 
money,  are  intended  to  be  ambulatory;  and  transferees  of 
them  will  therefore,  upon  principles  of  estoppel,  take  free  from 
equities.  In  one  case  *  a  contractor  obtained  a  certificate  from 
the  auditor  of  a  board  of  works  that  he  was  entitled  to 
$8,451.88;  the  contractor  indorsed  the  certificate  in  blank,  and 
deposited  it  as  security  for  a  loan  of  $3,160;  and  the  pledgee 
fraudulently  disposed  of  it  to  an  innocent  purchaser;  it  was 

held  that 

'Hhe  complainants  could  have  expressed  in  their  indorsement  the  purpose 
of  the  deposit  .  .  .  — that  it  was  as  security  for  a  specified  sum  of 
money  —  and  thus  imparted  notice  to  all  subsequent  purchasers  or  as- 
signees that  the  pledgee  had  only  a  qualified  interest  in  the  claim.  But 
liavjng  indorsed  their  name  in  blank,  they  virtually  authorized  the  holder 
to  transfer  or  dispose  of  the  certificate  by  writing  an  absolute  assignment 
over  their  signature." 

In  a  case  of  somewhat  similar  circumstances  the  judgment 
(frequently  cited)  is  summed  in  the  head-note  as  follows: 

"A  bona  fide  purchaser  for  value  of  a  non-negotiable  chose  in  action 
from  one  upon  whom  the  owner  has  by  assignment  conferred  the  appar- 
ent absolute  ownership,  where  the  purchase  is  made  upon  the  faith  of  such 
apparent  ownership,  obtains  a  valid  title  as  against  the  real  owner,  who 
is  estopped  from  asserting  a  title  in  hostility  there  ta"* 

1  Bickerton  v.  Walker  (1885),  31  Ch.  *Cowdry  v.  Vandenburgh  (1879), 
D.  151;  55  L.  J.  Ch.  227.  And  see  101  U.  a  572.  But  see  Crawford  v. 
cases  cited  with  this  one  in  ch.  IV.    Board  (1899),  68  Pac.  R.  616;   Ham- 

2  Per  Fry,  L.  J.  mond  v.  Evans  (1899X  55  N.  R  E.  784 
'State  Bank  v.  Flathers  (1892).  45    (Ind.). 

La.  Ann.  78;  12  a  R.  244.  See  note,  » Moore  v.  Metropolitan  (1873),  55 
ante,  pp.  19,  20.  N.  Y.  41.    See  also  Armour  v.  Michi- 
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is  that  lands,  too,  are  somewhat  "  rion-iiegotiable,"  but  that  if 
an  owner  of  real  estate  exiecutes  an  absolute  conveyance  to  his 
mortgagee  instead  of  a  mortgage,  he  is  estopped  from  settings 
up  his  equities  as  against  an  innocent  purchaser  from  the 
grantee.  In  other  words,  a  life  policy  is  an  article  of  property,, 
and  the  principles  of  estoppel  by  ostensible  ownership  apply 
equally  to  all  sorts  of  property  which  is  usually  intended  to  h& 
passed  on  from  one  person  to  another. 

Transfers  of  Shares, —  Securities  of  this  character  are  more 
particularly  treated  of  in  a  previous  chapter.*  At  this  place  it 
must  suffice  to  notice  some  very  satisfactory  dicta  in  WiUiams^ 
V.  Colonial  Bank^  in  which  blank  transfers  of  shares  were  in- 
trusted to  a  broker  and  by  him  misapplied.  It  was  proved 
that 

''merchants  ...  do  regard  documents  of  this  character  as  passing 
from  hand  to  hand,  or  wliat  I  think  is  the  better  expression  as  equivalent 
to  securities  to  bearer." 

The  case  is  unfortunately  complicated  by  the  fact  that  the 
true  owner  of  the  shares  was  an  executor;  but  it  is  neverthe- 
less valuable  for  its  statement  of  the  law  where  that  feature  is 
absent.    Lord  Watson  said : 

'*  When  the  registered  shareholder  executes  the  transfer  indorsed  on  his 
certificate,  he  can  have  only  one  intelligible  purpose  in  view,  that  of  pass- 
ing on  hisright  to  a  transferee.    It  is  not  so  in  the  case  of  an  executor." 

And  Lord  Herschell  added :  • 

"  If,  in  the  present  case,  the  transfer  had  been  signed  by  the  registered 
owner  and  delivered  by  him  to  the  brokers,  I  should  have  come  to  the  con- 
clusion that  the  banks  had  obtained  a  good  title  as  against  him,  and  that 
he  was  estopped  by  his  act  from  asserting  any  right  to  them." 

Charter-jparties, —  The  importance  of  the  distinction  between 
documents  which  are  intended  to  be  transferred  free  from  equi- 
ties, and  those  which  are  not,  may  be  seen  by  reference  to  the 
case  of  Mangles  v,  Dixon}  A  ship-owner  executed  a  charter- 
party  to  A.  at  a  certain  freight;  in  reality  the  ship-owner  and 
charterer  were  partners  in  the  venture;  the  ship-owner  assigned 
the  charter-party,  and  requested  A.  (in  writing)  to  pay  to  the 
assignee  "  what  is  due;"  the  assignee  was  misled  by  the  ohar- 

of  your  property  is  thought  to  be  an  57  L.  J,  Ch.  826;  16  App.  Cas.  267;  60 

amply  sufficient  ground  of  estoppel.  L.  J.  Ch.  181.    See  also  Robinson  v. 

See  the  dissenting  judgment  in  the  Montgomeryshire  (1896),  2  Ch.  841: 

same  case,  and  the  result  after  re-  65  L.  J.  Ch.  915. 

argument,  79  N.  W.  R.  96a  •(1848)  1  McN.  &  G.  437;  8  H.  L.  C 

iSeech.  XXII.  702L 

2  (1887)  36  Ch.  D.  659;  38  Ch.  D.  388; 
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ter-party*;  he  knew  nothing  of  the  partnership  arrangement, 
and  naturally  thought  that  the  ostensible  charterer  was  liable 
to  the  ship-owner  for  the  whole  of  the  freight.  Lord  Cotten- 
hara  held  that  the  ostensible  charterer  was  liable  to  the  assignee 
for  the  freight,  according  to  the  terms  of  the  charter-party; 

•*for  not  only  was  the  secret  equity  suppressed,  but  the  party  claiming 
it  armed  the  apparent  owner  with  proof,  resting  upon  their  own  declara- 
tion that  none  existed,  and  therefore  cannot  afterwards  dispute  an  act 
founded  upon  such  apparent  right  as  against  a  party  claiming  under  it." 

In  the  House  of  Lords,  however,  this  decision  was  reversed; 
but  unfortunately  the  principle  which  supported  it  (above 
quoted)  was  entirely  overlooked.    Lord  St.  Leonards  said : 

"The  only  ground  on  which  I  understand  the  decision  was  rested  was 
this:  that  where  a  man  having  an  interest  jn  property  stands  by  and  sees 
another  man  dealing  with  that  property  as  owner  with  another  person  who 
is  ignorant  of  the  want  of  title  in  the  person  with  whom  he  is  dealing, 
equity  will  bind  the  man  who  stands  by.  ...  I  cannot  find  any  facts 
to  bring  this  case  within  that  rule.  There  was  no  standing  by  on  the  part 
of  Messrs.  Mangles  when  they  saw  Messrs.  Boyd  dealing  with  Messrs.  Dixon, 
the  bankei*s;  tne  dealing  was  behind  their  backs,  five  or  six  months  be- 
fore; they  did  not  even  know  that  the  transaction  had  taken  place." 

Lord  Cottenham  was  therefore  overruled ;  but  it  cannot  be 
said  that  his  view  of  estoppel  by  having  "  armed  the  apparent 
owner  with  proof,"  etc.,  was  dissented  from;  for  it  was  not 
considered. 

But  there  is  a  further  point  in  the  case  (as  the  foregoing  dis- 
cussion has  made  apparent),  namely,  whether  a  charter-party 
is  such  a  document  as  is  intended  by  the  charterer  to  be  trans- 
ferred by  the  ship-owner  free  from  the  equities  between  them. 
If  yea,  then  it  is  submitted  that  Lord  Cottenham's  judgment 
ought  to  stand.  But  if  nay,  then  the  rule  put  forward  in  the 
House  of  Lords  that  an  assignee  of  such  a  chose  in  action  takes 
it  subject,  etc.,  is  that  which  should  govern  the  case. 

Generally, —  We  have  now  arrived  at  this:  Bonds,  mortgage 
debentures,  scrip  for  bonds,  scrip  for  shares,  mortgages  (as  ex- 
plained), vouchers,  letters  of  credit,  deposit  receipts,  blank  trans- 
fers of  shares,  life  policies,  and  many  other  such  documents  are 
"negotiable  "  instruments.  At  all  events  it  is  quite  immaterial 
whether  they  are  or  not,  for  either  through  negotiability  by 
estoppel,  or  estoppel  by  ostensible  ownership  or  agency,  a  good 
title  free  from  equities  will  pass  to  a  holder  in  due  course. 
"We  are  a  long  way  from  law  merchant  with  its  certain  days* 
and  times,  and  amounts,  and  antagonisms  to  the  general  law. 

There  is  still,  however,  much  reluctance  completely  to  adopt 
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the  inevitable  change  of  view.  Expressions  are,  and  for  some- 
time no  doubt  will  be  met  with,  such  as 

*' documents  which,  though  not  negotiable  in  the  strict  sense  of  the  word» 
were    •    •    •    equivalent  to  securities  to  bearer."  ^ 

When,  however,  the  current  connotations  of  the  word  **  nego- 
tiable "  are  displaced  and  the  term  "  ambulatory  "  adopted,  such 
language  will  cease,  for  the  uncertain  and  mysterious  signifi- 
cance of  "  negotiability  "  will  have  passed  away.  This  is  well 
illustrated  by  the  decisions  referred  to  in  the  next  succeeding 
paragraph. 

JPromises  to  Pay  Money. —  It  is  a  most  curious  fact,  and  one 
which  well  illustrates  the  frequently  baneful  effect  of  codifica- 
tions, that  while  the  law  is  (as  we  have  just  been  observing) 
rapidly  expanding  upon  the  lines  above  indicated,  so  that  we 
are  now  fairly  well  able  to  say  that  choses  in  action  pass  to  a 
transferee  free  from  equities  where  that  was  the  intention  of 
the  parties  (the  wit  of  man  has  at  length  come  that  far),  certain 
promises  to  pay  money  to  order  or  bearer,  on  the  other  hand, 
by  reason  of  certain  recent  decisions  in  England  and  Canada 
bid  fair  to  become  an  exception  to  the  rule. 

A  promissory  note  is  by  the  codes  closely  defined.  This  is 
within  the  prescribed  limits,  and  this  is  not.  Any  addition  to 
the  given  form  takes  the  document  out  of  the  category  of 
notes.  And  if  it  is  not  a  note,  then  it  is  thought  that  all  its 
equities  must  assuredly  accompany  it  upon  transfer.*  The  re- 
sult then  is  that  a  document  which  is  very  nearly  a  promissory 
note  or  bill  of  exchange  carries  its  equities  with  it  —  even  if  it 
be  one  intended  to  be  redeemable  to  third  persons  —  because 
of  the  codes;  while  documents  having  no  relation  to  bills  or 
notes  (and  very  much  less  like  them),  but  which  are  also  in- 
tended to  be  ambulatory,  do  not.  The  fault  of  the  decisions  is 
that  they  are  still  using  the  old  classification  of  ^^  negotiable" 
and  ^^  non-negotiable  "  instruments.'    The  language  of  Malins, 

1  Williams  v.  Colonial  Bank  (1887),  vary  very  much  as  to  the  eflFect  of 

86  Ch.  D.  671 ;  Carr  v.  Le  Fevre  (1856),  unusual  clauses  in  notea    The  most* 

27  Pa.  St  418.    And  see  quotations  recent  of  them  are  Citizens  v.  Boose 

iinte,  p.  881  ff.  (1898),  75  Ma  App.  189;  LouiaviUe  v. 

a  Kirkwood  v.  Smith  (1896),  1  Q.  R  Gray  (1899).  26  a  R  205  (Ala.);  Third 

582;    Bank  of  Hamilton  v.  Gillies  Nat  Bank  v.  Spring  (1899X  59  N.  T. 

(1890),  12  Man.  495.  Supp.  794;  Sclauch  v.  O'Hare  (1899). 

^  The  cases  in  the  United  States  22  Pa,  Ca  Ct  d84 
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V.  C,  of  thirty  years  ago  ought  to  be  recognized  as  something 
more  than  a  notion  of  a  somewhat  radical  judge: 

**  Are  they  then  promissory  notes  or  debentures?  or  does  it  make  any 
difference  which  they  are  in  the  result  ?  M^  opinion  is  that  whichever 
they  are  the  result  is  the  same,  because  they  in  any  case  make  a  contract 
by  which  the  company  have  bound  themselves  to  pay,  not  to  any  particu- 
lar person,  but  to  any  person  who  may  be  the  bearer,  the  sum  appearinj^ 
to  be  due  upon  their  face."  ^ 

Intended  to  be  Assigned, 

The  rule  that  the  assignee  of  a  chose  in  action  will  not  take 
subject  to  the  equities  between  the  original  parties, 

''when  it  ai)pear8  from  the  nature,  or  terms,  of  the  contract  that  it  roust 
have  been  intended  to  be  assigned  free  from,  and  unaffected  by,  such 
equities,"* 

opens  wide  and  somewhat  dilBoult  questions,  namely :  (1)  What 
is  it,  in  ^  the  nature ''  of  documents,  that  indicates  the  inten- 
tion referred  to ;  and  (2)  What  terms  in  a  document  will,  and 
what  will  not,  indicate  such  intention. 

Custom  must  always  supply  the  answer  to  the  first  of  these 
questions.  The  diificulty  in  this  connection  is  one  largely  of 
fact. 

For  complete  answer  to  the  second  question  we  shall  have  to 
await  some  further  development  in  the  cases.  The  points  so 
far  raised  involve  the  significance  of  such  words  as  '^  his  trans- 
ferees," or  "  his  assigns,"  or  "  the  holder,"  or  "  the  bearer."  In 
He  Natal  Investment  Co,^  where  a  company's  bonds  were  pay- 
able to  "  C,  or  to  his  executors,  administrators  or  transferees, 
or  to  the  holder  for  the  time  being  of  this  debenture  bond," 
Lord  Cairns  said : 

••The  word  •transferees*  would  obviously  simply  be  equivalent  to  'as- 
sig:ns; '  and  *assigns*  would  mean,  according  to  the  ordinary  construction 
of  such  an  instrument,  an  assign  by  deed  —  an  assign  in  a  way  in  which 
an  asaignee  of  a  bond  or  other  chose  in  action  of  the  same  kind  is  created. 
.  .  ,  We  then  find  added  these  words:  .  .  .  *  or  to  the  holder  for  the 
time  being  of  this  debenture.'  As  I  understand  those  words,  they  do  noth- 
ing more  than  this:  In  order  to  save  trouble  and  expense  of  assignments 
by  deed,  they  provide  that  the  company  will  recognize  any  person  who 
holds  the  debenture  to  be  in  as  good  a  position  as  if  he  had  become  the  as- 
sign of  it  by  deed,  and  will  not  insist  upon  his  proving  his  title  by  produc- 
ing a  formal  assignment;  but  there  is  nothing  whatever  in  these  words 
which,  as  it  seems  to  me,  is  intended  to  put  the  holder,  for  the  time  being, 
in  a  better  position  than  an  assign  by  deed.*  .  .  .  There  is  nothing 
therefore    •    •    •    in  the  construction  of  the  debenture  itself  to  forego  or 

I  Be  Imperial,  etc.  (1870),  L.  R  11  862.    And  see  Dickson  v.  Swansea 

Eq.  488;  89  L.  J.  Ch.  331.  (1868),  L.  R  4  Q.  a  44;  38  L.  J.  Q.  R 

*Anfe.pu  am  17;  Re  Romford  (1883),  L.  R  24  Ch. 

»(1888)  L.  R  8  Ch.  355;  87  L.  J.  Ch.  85;  62  L.  J.  Ch.  729. 
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to  renounce  the  ordinary  rule  that  the  assignee  of  a  chose  in  aoUon  must 
take  subject  to  the  equities  between  the  original  parties.*' 

In  a  case  of  about  the  same  date,  however,  in  which  debent- 
ures were  payable  in  a  similar  way,  Eolt,  L.  J.,  said: ^ 

"  They  are  payable  to  bearer,  and  the  object  and  intention  of  the  parties 
in  making  them  so  payable  was,  no  doubt,  to  give  to  any  person  taking 
them  the  right  of  resorting  for  payment  directly  to  the  obligors  without 
regard  to  any  equities  that  might  exist  between  them  as  the  original 
obligees." 

Lord  Cairns,  subsequently  in  the  House  of  Lords,  seems  to 
have  adopted  L.  J.  Eolt's  view  rather  than  his  own,  for  he 
said :  * 

"The  use  of  the  word  'bearer'  in  the  scrip  itself  made  it  negotiable;  it 
made  the  Russian  government  liable  to  deliver  a  bond  and  pay  money  to 
any  one  who  was  the  actual  holder  of  the  scrip.  .  .  .  And  the  actual 
bearer  was  in  no  way  bound  by  any  legal  liability  or  by  an^  equities  that 
might  be  set  up  as  to  any  of  the  previous  holders  of  the  scrip." 

And  it  may  now-be  said  (as  already  indicated)  that  "  the  nego- 
tiable character  of  the  bond  depends  on  the  bond  itself; "  •  and 
that  the  use  of  the  word  "  bearer  "  renders  a  document  negoti- 
able, independently  of  extraneous  intention.* 

A  distinction  may  possibly  be  made  between  obligations  en- 
tered into  with  the  obligee  and  "his  assigns,"  and  those  in 
which  other  more  general  terms  are  used,  such  as  "  the  bearer" 
or  "  the  holder."  But  probably  the  line  is  not  to  be  drawn  al- 
together with  a  view  to  the  use  of  one  particular  word  rather 
than  another,  but  keeping  in  mind  also  the  nature  of  the  docu- 
ment In  that  case  we  shall  judge  of  the  intention  to  make 
the  instrument  transferable  free  from  the  equities,  not  only 
from  "  the  nature  or  terms  of  the  contract,"  but  by  inference 
drawn  from  both  of  these  sources. 

Conclusion, —  Enough  has  been  said  to  indicate  the  safe  line 
of  further  development. 

Lands  are  intended  to  be  transferred;  so  are  goods;  so  are 
some  choses  in  action. 

The  law  as  to  all  classes  of  property  is  the  same.   Ostensible 

1  Re  Blakely  (1867X  L.  R  8  Ch.  159;  Baring  (1892),  8  Ch.  627;  61  L.  J.  Gh. 

37  L.  J.  Ch.  4*20.    And  see  to  similar  609.     And  see  Higgs   v.  Northern 

effect,  Re  General  Estates  Co.  (1868),  Assam  Co.  (1869),  Lu  R.  4  Ex.  887;  88 

L.  R  3  Ch.  758;  38  L.  J.  Ch.  233.  L.  J.  Ex.  233;  Re  Imperial  Land  Ca 

2 Goodwin  v.  Robarts  (1876),  1  App.  (1871).  L.  R  11  Eq.*478;  40  L.  J.  Ch. 

Cas.  485;  45  L.  J.  Ch.  750.     And  see  79;  Webb  v.  Heme  Bay  (1870),  Lu  R 

McKenzie  v.  Montreal  (1878),  29  U.  C.  6  Q.  B.  651 ;  89  L.  J.  Q.  R  221. 

C.  R  838.  *  Goodwin  v.  Robarts  (1876)^  1  Appw 

'Per  Kekewich,  J.,  in  Venables  v.  Cas.  476;  45  L.  J.  Q.  B.  74a 
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ownership  or  agency  may  estop  the  true  owner  from  setting 
up  his  title  as  against  an  innocent  purchaser. 

The  primary  question  then  as  to  any  particular  chose  in  ac- 
tion is  whether  it  was  intended  to  be  redeemed  to  the  imme- 
diate contractee  or  to  third  persons  also.  It  is  not  sufficient 
to  ask  whether  or  not  it  is  a  note  or  bill,  for  even  so  it  may  be 
ambulatory  or  non-ambulatory,  and  must  be  classified  accord- 
ingly. 

When  the  character  of  the  document  has  been  ascertained, 
either  by  its  form  or  by  usage  with  reference  to  the  class  of  in- 
struments to  which  it  belongs,  or  by  both  of  these  considerations, 
the  law  of  estoppel  and  not  the  law  merchant  —  the  ordinary 
law  and  not  antagonism  to  it  will  suffice  for  the  settlement  of 
all  questions  relating  to  the  rights  of  innocent  transferees. 

Overdue  Paper. 

The  principles  advocated  in  this  chapter  necessitate  some 
modification  of  current  views  as  to  overdue  paper.  Apart  from 
any  asserted  ipse  dixit  of  the  law  merchant,  the  only  reason  for 
declaring  that  the  holder  of  an  overdue  bill  or  note  takes  it 
subject  to  equities  is  that  he  has  notice  that  payment  has  been 
refused ;  this  refusal  may  have  been  because  of  the  existence 
of  equities;  the  purchaser  should  have  inquired;  if  he  had  he 
would  have  discovered  equities;  he  therefore  takes  with  notice 
actual  or  constructive  of  them,  and  for  that  reason  ought  to 
hold  subject  to  them. 

"After  a  bill  or  note  is  due  it  comes  disgraced  to  the  indorsee,  and  it  is 
his  duty  to  make  inquiries  concerning  it"  ^ 

But  we  must  remember  a  distinction.  The  equities  of  which 
a  transferee  is  relieved  are  (1)  the  equities  of  the  obligors,  and 
{2)  the  equities  of  the  true  owner  of  the  document  —  or  rather 
the  legal  title  of  this  true  owner.  Now  the  reason  for  cutting 
oat  equities  applies  very  forcibly  to  the  former  of  these  cases ; 
but  it  has  no  relation  to  the  latter. 

Test  it:  The  holder  of  an  overdue  note  payable  to  bearer 
offers  it  for  sale;  the  intending  transferee  inquires  of  all  per- 
sons liable  upon  the  note  as  to  equities  or  claims,  and  is  told 
that  there  are  none;  he  then  buys  the  note;  afterwards  some 
stranger  demands  it  from  him,  saying  that  the  transferror  was 
his  agent  of  the  note  for  custody  merely ;  that  it  was  overdue 

iper  Lord  Ellenborough,  in  Tinson  v.  Francis  (1807),  1  Camp.  19. 
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when  it  was  transferred;  and  therefore  that  the  transferee 
took  it  subjeot  to  all  defects.  It  is  at  once  apparent  that  the 
principle  of  notice,  actual  or  constructive,  will  not  aid  this  claim- 
ant.   !N'othing  but  ipse  dixit  and  law  merchant  will  fit  his  oase» 

Clearly  our  theory  of  ostensible  ownership  condemns  him. 
The  holder  of  a  bill  to  bearer  appears  to  be  the  owner  of  it — 
'^  the  property  and  the  possession  are  inseparable."  ^  Due  or 
not  due  does  not  affect  or  modify  this  appearance.  The  true 
owner  is  as  much  estopped  by  ostensible  ownership  of  a  dead 
horse  (overdue  as  we  may  say)  as  of  one  still  able  to  trot 

Nevertheless  law  merchant  has  had  its  way  both  in  cases '  and 
codes;'  and  the  distinction  has  not  suCBciently  been  drawn  be- 
tween equities  in  favor  of  persons  liable  upon  a  bill  or  note,  and 
assertions  of  title  to  the  instruments  themselves.^  It  is  to  be 
remarked,  however,  that  as  soon  as  the  same  question  arises  as 
to  bonds  (when  the  close  association  between  bills  and  law 
merchant  ceases  to  dominate  the  mind)  we  easily  slip  inta 
rationality  and  estoppel: 

'*I  am  of  opinion  that  the  appellants,  having  placed  their  bonds  trans- 
ferable by  delivery  in  Welches  hands,  and  having  thus  enabled  him  to  deal 
with  them  as  his  own,  are  now,  when  he  has  committed  a  fraud  which 
must  result  in  a  loss  either  to  themselves  or  to  the  respondents,  precluded 
from  asserting  their  title  in  such  a  way  as  to  throw  tne  loss  upon  the  re- 
sixindents.  In  applying  this  principle  of  estoppel  it  appears  thai  the  eir- 
cunistances  of  the  bonds  being  overdue  is  of  no  importance,**^ 

The  United  States  Supreme  Court  did  not  slip  so  easily.  It 
has  maintained  that  the  same  rule  applies  to  bonds  as  to  bills  and 
notes.^  But  in  declaring  that  although  default  has  been  madcy 
in  payment  of  interest,  yet  that  the  holder  of  the  instrument 
may  be  free  from  equities  in  respect  of  the  principal  sum,  it  has 
removed  the  only  ground  upon  which  the  rule  can  be  supported. 

^Ante,  p.  894  (1868).  L.  R.  6  Eq.  859;  MoArthor  v. 

^  Lee  V.  Zagury  (1817),  8  Taunt  114;  MacDowell  (1898),  88  a  G  Can,  595)» 

1  Moo.  556;  West  v.  Maclnnes  (1864),  involves  the  distincbion  referred  to 

23  U.  C.  857;   Re  European  Bank  in  the  text,  and  may  yet  serve  to 

(1870),  L.  R.  5  Ch.  858;  89  L.  J.  Ch.  establish  it,  if  ostensible  ownership^ 

588;  Byles  on  Bills  (I5th  ed.).  p.  40,  fails. 

note.  But  see  Moore  v.  Metropolitan  *  Per  Strong,  C.  J.,  in  Young  v. 

(1873),    55    N.   Y.   41;    Pomeroy  on  MacNider  (1896).  25  a  a  Can.  277; 

Equity,  §  107  ff.  and  see  p.  281.  See  also  McKenjsie  v;,. 

3  45  &  46  Vic  (Imp.),  ch.  61,  §  36  (?);  Montreal  (1878).  29  U.  C.  C  P.  88& 

58  Vic  (Can.),  ch.  83,  §  86  (2).  »  Cromwell  v.  Sac  (1877),  96  U.  8L 

^  The  remark  that  "  the  indorsee  of  51.  And  see  Jf  organ  v.  United  State* 

an  overdue  bill  takes  it  subject  to  (1884),  118  U.  &  476;  and  Dillon  oa 

the  equities  of  the  bill,  not  the  equi-  Mun.  Corp.,  §g  486,  51& 
ties  of   the   parties"   (Re  Overend 
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For  the  reason,  as  we  have  seen,  why  equities  attach  to  an  over- 
due instrument  is  that  ^'  it  comes  disgraced  to  the  indorsee,  and 
it  is  his  duty  to  make  inquiries  concerning  it;"  and  it  is  dis« 
graced  as  much  by  refusal  to  make  one  payment  as  by  declin- 
ing to  meet  the  other  instalments. 

The  principle  advocated  is  also  involved  in  the  holding  that 
the  purchaser  of  a  '^  non-negotiable  "  chose  in  action  will  take 
it  subject  to  equities  between  the  original  parties  to  the  instru- 
ment (about  which  he  can  inquire),  but  is  not  affected  by  equi- 
ties between  successive  holders  about  which  he  can  know  or  find 
out  nothing. 

This  distinction  received  the  sanction  of  the  House  of  Lords 
in  an  early  case,^  and  it  was  accepted  by  Chancellor  Kent : 

"  It  IS  a  general  and  well-settled  prinoiple  that  the  assignee  of  a  chose  in 
action  takes  it  subject  to  the  same  equities  it  was  subject  to  in  the  hand» 
of  the  assignee.  2  Vern.  691-765;  IP.  Wms.  497;  1  Ves.  123;  4  Ve&  lia 
But  this  rule  is  generally  understood  to  mean  the  equities  residing  in  the 
original  obligor  or  debtor,  and  not  an  eq^uity  residing  in  some  third  per* 
son  against  the  assignor.  .  .  .  The  assignee  can  always  go  to  the  debtor 
and  ascertain  what  claims  he  ma^  have  against  the  bond  or  otiier  chose  in 
action  which  he  is  about  purchasing  from  the  obligee,  but  he  may  not  be 
able,  with  the  utmost  diligence,  to  ascertain  the  latent  equities  of  some 
third  person  against  the  obligee.**' 

The  prinoiple  upon  which  the  assignee  of  a  non-negotiable 
chose  in  action  takes  it  free  from  equities  between  prior  holders 
of  it  musty  however,  be  relegated  to  some  more  clearly  defined 
principle  than  can  be  found  in  such  general  language — namely^ 
to  the  law  of  estoppel. 

>  Bedfem  v.  Ferrier  (1818),  1  Dow,  title  to  them,  a  purchaser  from  him 

50.  would  take  free  from  the  equities 

*Murrayv.Lylbum  (1817),  3  Johns,  of  the  beneficiary;  but  if  overdue 

Ch.  (N.  Y.)  441.    See  also  Mott  v.  securities  were  stolen,  the  thief  not 

Clark  (1848),  9  Pa.  St  899;  Williams  having  title  to  them  could  not  by 

V.  Donnelly  (1898),  54  Neb.  193;  74  N.  transfer  affect  the  title  of  the  true 

W.  R,  601.    The  latest  New  York  owner.    Rockford  v.  Young  M.  Q  A. 

case  is  not  in  harmony  with  the  (1898),  78  III.  App.  180;  affirmed,  54 

Chancellor's  view.    David  Stevenson  N.  E.  R  297;  and  see  Henderson  v. 

V.  Iba  (1898),  155  N.  Y.  224;  49  N.  E.  Case  (1879),  31  La.  Ann.  215.    Accord- 

R  677.    The  United  States  Supreme  ing  to  this  view  if  a  trustee  held 

Courts  while  regarding  it  favorably  notes  for  custody  only  and  had  not 

in  1873 (National V.Texas, 87 U.S. 72),  therefore  the  legal  title  to  them,  a 

has  In  later  cases  departed  from  it.  fraudulent  transfer  would  not  affect 

Cromwell  v.  Sac  (1877),  96  U.  &  61;  the  true  owner.    But  we  have  seen 

Morgan  ▼.  United  States  (1884),  113  much  reason  for  the  opinion  that  in 

U.  8,  476L     In  Illinois  a  distinction  such  case  ho  ought  to  be  estopped 

has  been  drawn  between  equities  by  the  ostensible  ownership  of  tho 

and  the  legal  title.    If  a  trustee  held  trustee, 
overdue  securities  and  had  the  legal 


CHAPTER  XXV. 

OSTENSIBLE  OWNERSHIP  AND  AGENCY  — EXECUTION  OF  DOC- 
UMENTS 

There  are  two  classes  of  cases  to  which  attention  is  now 
asked : 

I.  Cases  in  which  the  execution  of  documents  has  been  fraud- 
ulently obtained;  and 

II.  Cases  in  which  executed  documents  have  been  fraudu- 
lently completed. 

And  the  questions  for  discussion  are:  (1)  Under  what  cir- 
cumstances are  signatories  bound  by  the  documents  with  re- 
gard to  third  persons  who  have  changed  their  position  upon 
the  faith  of  the  documents?  and  (2)  Upon  what  ground  does 
such  liability  rest? 

Estoppel  the  Grormd  of  Decision, —  It  may  be  as  well  at  the 
outset  to  suggest  that  the  rules  for  such  cases  are  those  of  es- 
toppel as  applied  to  cases  of  assisted  misrepresentation.  In- 
stances arise  in  this  way:  The  signature,  whether  fraudulently 
obtained  or  fraudulently  applied,  is  by  the  defrauder  repre- 
sented to  some  innocent  party  as  being  of  obligatory  character, 
while,  as  a  matter  of  fact  owing  to  the  fraud,  it  is  not.  Now  the 
law  of  estoppel  provides  that  a  misrepresentation  will  estop 
not  only  him  who  makes  it,  but  him  who,  in  disregard  of  some 
duty,  did  that  which  provided  the  opportunity  or  occasion  for 
the  misrepresentation,  and  so  made  the  misrepresentation  cred- 
ible.^ Applied  to  the  case  in  hand,  then,  estoppel  would  say 
that  if  there  be  a  duty  of  carefulness  in  the  execution  of  a  doc- 
jument  towards  persons  who  afterwards  and  upon  the  faith  of  it 
may  change  their  positions;  and  if  that  duty  be  disregarded; 
and  if  upon  the  faith  of  the  document  the  position  of  some  third 
party  is  changed,  then  the  executing  party  will  be  estopped. 
One  further  qualification  ought  to  be  expressed,  namely,  that 
the  document  must  be  one  of  ambulatory  character;  that  is  to 
^ay,  one  that  not  tnerely  operates  between  the  original  parties 

^See  ch.  IV,    The  presence  of  other  necessary  conditions  is  assumed. 
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to  it,  bat  one  that  is  usually  passed  on  to  other  persons  or  acted 
upon  in  some  way  by  them. 

A  priori  there  does  not  seem  to  be  much  difficulty  in  assert- 
ing a  duty  of  carefulness  with  regard  to  the  execution  of  am- 
bulatory documents;  indeed,  the  duty  seems  to  be  of  the  most 
apparent  and  obligatory  character.  Some  one  asks  me  to  sign 
two  documents,  telling  me  that  they  are  a  petition  in  duplicate 
for  a  sewer;  after  I  have  signed  them,  they  turn  out  to  be  a 
mortgage  upon  my  lands  and  an  order  for  the  payment  of  the. 
money  to  the  defrauder;  the  mortgagee  acts  upon  these  docu- 
ments, and,  exercising  every  usqal  precaution,  accepts  the  mort- 
gage and  pays  my  order.  I  ought  to  lose.  And  observe  the 
reason.  If  the  law  imposes  no  duty  of  carefulness  upon  me,  I 
have  been  no  more  negligent  than  the  mortgagee,  for  without 
■duty  there  can  be  no  negligence.*  If  I  have  neglected  no  duty, 
I  have  acted  quite  properly.  If  I  have  acted  properly,  I  can- 
not be  blamed  for  the  mortgagee's  loss.  And  if  I  am  not  re- 
t^ponsible  for  the  loss,  I  ought  not  to  pay  it.  Positing  the 
existence  of  a  duty  of  carefulness,  however,  we  may  say  that, 
although  the  documents  were  not  binding  upon  me  when  I 
signed  them,  yet  by  reason  of  my  neglect  of  duty  they  became 
obligatory  when  the  mortgagee  changed  his  position  upon  the 
faith  of  them;  or  rather  that  I  then  became  estopped  from 
denying  their  obligatory  character. 

I.  Execution  Fkaudulently  Obtained. 

A  study  of  the  authorities  of  this  class  reveals  the  greatest 
confusion;  principally,  it  is  thought,  because  of  the  almost  en- 
tire absence  from  them  of  conscious  reference  to  the  principles 
of  the  law  of  estoppel.  Various  other  principles  and  various 
distinctions  have  been  attempted,  but  without  satisfactory  re- 
sult, or  with  this  result  only,  that  they  may  when  closely  ex- 
amined be  found  to  be,  in  one  way  or  another,  unconscious 
illustrations  or  adaptations  of  the  principles  of  estoppel. 

Laymen  and  Letieredy  Void  and  Voidable. —  For  example, 
distinctions  are  drawn  between  the  case  of  a  dupe  who  is  ^*a 
layman  and  not  a  lettered  "  individual,  and  a  dupe  of  greater 

>Per  Bramwell.  L.  J.,  in  Dickson  v.  Reuters,  etc  (1877),  8  Q  P.  D.  5;  47 
I*.  J.  Q  P.  1.    And  see  anttj  cb.  V. 


EXECUTION   OF  DOCUMENTS,  429 

John  Boroilly  held  the  dupe  bound,  although  "  he  did  not  un^ 
derstand  what  he  was  doing."  He  was  probably  a  lettered 
individual. 

(1857)  Yorley  v,  Cooke}  A  solicitor  laid  before  his  client  a 
mortgage  reciting  that  costs  (£780)  were  owing  to  the  solicitor, 
and  that  it  had  been  agreed  to  give  a  mortgage  for  the  amount. 
The  solicitor  told  the  client  that  the  instrument  was  a  cove- 
nant to  produce  title-deeds,  similar  to  other  instrurnents  which 
he  had  theretofore  executed.  The  client  took  the  solicitor's 
word  for  it,  and  executed  the  mortgage,  which,  of  course,  was 
shortly  afterwards  transferred  to  an  innocent  holder  for  value. 
Kindersley,  V.  C,  decided  in  favor  of  the  dupe,  saying: 


"If  the  solemnities  of  signing,  sealing  and  delivering  are  tainted  with 

bi    "" 

jy .. 

the  act  and  deed  of  him  who  nad  no  mind  or  intention  to  execute  such  an 


imposture  and  deceit,  these  solemnities  cease  to  have  a  binding  effect,  and 
the  instrument  to  which  they  have  been  fraudulently  applied  cannot  be 


instrument,  and  who  applied  these  solemnities  on  a  false  representation  of 
the  nature  of  the  deed^  and  with  the  mind  and  intention  to  execute  a  deed 
of  a  different  kind  and  for  a  different  purpose  from  that  which,  by  deceit 
and  fraud,  was  substituted.  Therefore  it  is  that  evidence  of  the  impost- 
ure, falsehood  and  fraud  of  such  a  description  can  be  given  at  law  under 
the  plea  non  est  factum,  for  the  instrument  is  no  more  a  genuine  deed  than 
if  the  signature  had  been  forged." 

ISo  distinction  here  between  lettered  and  lay  people. 

(1860)  Ogilvie  v.  Jeaffreson^  three  years  later  and  by  the 
same  judge,  was  to  the  same  effect,  but  with  this  important 
suggested  qualification : 

**  When  the  plaintiff  was  imposed  upon,  the  occasion  was  one  on  which 
no  extraordinary  caution  was  necessary." 

(1869)  Foster  v,  McKinnon}  The  indorsement  of  a  bill  was 
obtained  by  fraudulently  alleging  that  it  was  a  guaranty,  simi- 
lar to  one  previously  given.  The  bill  was  "  in  the  ordinary 
shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the  impress  of 
which  was  visible  through  the  paper."  The  dupe  placed  his 
signature  on  the  back  of  the  bill,  immediately  after  that  of  an- 
other indorser.  In  an  action  upon  the  bill  by  a  honafide  holder 
a  verdict  went  for  the  dupe  upon  the  following  charge: 

"If  the  indorsement  was  not  the  defendant's  signature,  or  if,  being  his 
signature,  it  was  obtained  upon  a  fraudulent  representation  that  it  was  a 
guarantee,  and  the  defendant  signed  it  without  knowing  that  it  was  a  bill 
and  under  the  belief  that  it  was  a  guarantee,  and  if  the  defendant  was  not 
guilty  of  any  negligence  in  so  signing  tfie  paper^  the  defendant  was  entitled 
to  the  verdict" 

In  term  this  charge  was  held  to  be  right;  but  the  court  was 
evidently  not  very  well  satisfied  that  there  was  no  negligence, 

U  Gift  280;  27  I*  J.  Ch.  185.  »L.  R.  4  C.  P.  704;  38  L.  J.  C.  P. 

S2  Giff.  853;  28  U  J.  Ch.  905.  810. 
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for  a  new  trial  was  ordered  so  that  there  might  be  "  further 
investigation.'-^ 
(1871)  In  Hunter  v.  Walters^  Lord  Hatherley  said: 

**  I  apprehend  that  if  a  man  executes  a  solemn  instrument  bj  which  he^ 
conveys  an  interest,  and  if  he  signs  on  the  back  a  receipt  for  money — a 
document  which,  as  the  vioe-chanceHor  observes,  could  not  be  mistaken, — 
he  cannot  affect  not  to  know  what  he  is  doing,  and  it  is  not  enough  for  hvsk. 
afterwards  to  say  that  he  thought  it  was  only  a  matter  of  form." 

Mellish,  L.  J.,  said: 

**  Now  in  my  opinion  it  is  still  a  doubtful  question  at  law,  on  which  I  do- 
notwish  to  give  any  decisive  opinion,  whether,  if  there  be  a  false  repre- 
sentation respecting  the  contents  of  a  deed,  a  person  who  is  an  educated 
person,  and  who  might  by  a  very  simple  means  have  satisfied  himself  aa 
to  what  the  contents  of  the  deed  really  were,  may  not,  by  executing  it 
negligently,  be  estopped  as  between  himself  and  a  person  who  innocently 
acts  upon  the  faith  of  the  deed  being  valid  and  who  accepts  an  estate 
under  it" 

And  James,  L.  J.,  said : 

"  I  am  of  opinion  that  the  rule  of  equity  is  the  rule  of  common  sense, 
that  the  principal  must  suffer  for.  the  fraud  of  his  agent,  and  not  the 
stranger  who  is  dealing  with  the  agent;  that  the  man  who  has  made  the 
representations  (i  e.,  the  man  who  although  deceived  has  executed  the  doo- 
uraent),  under  whatever  circum^stances,  mtist  bear  the  consequences  of  those 
representations^  and  not  the  man  who  has  trusted  to  the  representations 
so  made." 

(1886)  National  v.  Jackson?    One  Jackson  induced  his  two- 
sisters  to  execute  conveyances  of  property  to  him  by  tellings 

them  that  they 

*'  were  two  deeds  respecting  the  mortgage  of  £700,  which  it  was  necessary 
that  they  should  si^n,  as  he  was  going  to  clear  oft  King's  mortgage  and 
send  the  deeds  to  Bang." 

.  Cotton,  L.  J.,  said : 

"The  defendants  trusted  Jackson,  both  as  their  brother  and  solicitor, 
and  cannot  be  said  to  have  been  guilty  of  neglect  in  so  doing.  .  .  * 
Now  the  rule  of  law  is,  that  if  the  person  who  seals  and  delivers  a  deed  ia 
misled  by  the  misstatement  or  misrepresentation  of  the  persons  procuring 
the  execution  of  the  deeds,  so  that  he  does  not  know  what  is  the  instru- 
ment to  which  he  puts  his  hand,  the  deed  is  not  his  deed  at  all;  because 
he  was  neither  minded  nor  intended  to  sign  a  document  of  that  character 
or  class,  as,  for  instance,  a  release  while  intending  to  execute  a  lease.  Such 
a  deed  is  void,  ...  On  the  evidence  it  is  clear  that  nothing  was  said  tcv 
mislead  them  as  to  the  nature  ol  the  instrument  they  were  executing.  It 
is  doubtful  how  far  they  understood  the  nature  of  the  deeds,  but  it  is  in 
my  opinion  clear  upon  the  evidence  that  they  knew  that  the  deeds  dealt  in 
some  icay  icith  their  liouses.    This  contention  therefore  faila** 

Lindley,  L.  J.,  said: 

"  It  is  impossible,  consistently  with  legal  principles,  to  hold  the  convey- 
ance executed  by  their  sisters  absolutely  void.  They  knew  that  they  re- 
iaied  to  their  houses  although  tliey  did  not  understand  their  effect  They 
trusted  their  brother  and  were  cheated  by  him.  On  the  authority  of 
Thorougbgood's  case  and  other  cases  these  deeds  cannot  be  considered 
void,  though  they  may  be  set  aside  as  voidable,  except  as  against  a  pur- 
chaser  for  value  without  notice." 

IL.  R.  7  Ch.  82;  41  L.  J.  Ch.  175.  «83  Ch.  Dl  t 
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Lopes,  L.  J.,  said : 

"Were  their  conveyances  void  in  law?  That  depends  on  the  evidence^ 
from  which  it  appears  that  they  knew  they  were  executing  deeds  of  some 
kind  or  other.  They  clearly  did  not  know  the  effect  of  them  —  but  as  to 
this  they  relied  on  their  brother.*' 

(1887)  Herchmer  v.  Elliott}  A  female  mortgagee  left  her 
mortgage  with  her  solicitor.  Subsequently  she  executed  an 
assignment  of  it  upon  a  representation  made  by  the  solicitor 
that  it  was  a  document  to  extend  the  time  for  payment.  Boyd,. 
C,  said : 

^The  plaintiff  executed  the  assignment  upon  a  misrepresentation  made 
as  to  its  nature,  character  and  contents.  She  was  told,  and  believed,  that 
it  was  to  provide  an  extension  of  the  term  of  payment  of  the  mortgage 
held  by  her,  and  that  only.  Her  signature  in  this  view  was  obtained  by  a 
piece  of  deception  which  involved  a  fundamental  mistake  on  her  part,  and 
the  assignment,  according  to  authorities  by  which  1  am  bound,  would  be 
void  even  in  the  hands  of  an  innocent  holder." 

(1893)  Onward  v.  Smithaon,^  A  deed  was  executed  upon 
the  faith  of  a  misrepresentation  as  to  the  land  which  it  af- 
f ected  —  probably  the  most  important  part  of  a  deed, —  and  it 
was  held  not  to  be  void. 

"For  they  intended  to  execute  a  deed  containing  what  this  deed  did  con- 
tain, though  the^  were  induced  to  execute  it  by  a  fraudulent  concealment 
of  the  fact  that  it  related  to  land  which  they  had  already  conveyed.*' 

Void  and  Voidable, —  One  cannot  peruse  these  various  opin- 
ions and  retain  any  clear  view  of  the  distinction  between  void 
.  and  voidable  deeds.'  (1)  If  we  take  the  distinction  to  be  be- 
tween deception  "as  to  the  actual  contents"  on  the  one  hand, 
and  "  as  to  the  legal  effect "  on  the  other  {Edwards  v.  Brovmy 
ante\  we  find  ourselves  confronted  with  JVaiional  v,  Jackson 
{ante]y  and  find  it  impossible  to  say  whether  the  circumstances 
of  that  case  brought  it  within  the  one  or  the  other  class.  There 
the  dupes  "dealt  in  some  way  with  their  houses,"  and  they 

114  Ont  714.    But  see  Dominion  and  sea/ to  an  instrument  which  he 

Bank  v.  Blair  (1880),  30  U.  C.  C.  P.  never  intended  and  had  no  mind  to 

591.  execute,'^    If  by  this  is  meant  that 

2(1893)  1  Ch.  14;  62  L.  J.  Cli.  138.  there  is  a  distinction  between  cases 

*In  Kerr  on  Fraud  (2d  ed.,  p.  9)  in  which  a  man  intends  to  deliver  &. 

the  matter  is  put  thus  (the  italics  deed  and  those  in  which  he  does  not^ 

are  by  the  present  writer):  "Adis-  the  proposition   can  be  readily  as- 

tinction  must  be  taken  bet  ween  cases  sented  to»  but  in  that  case  it  has  no 

where  a  man  executes  sm  instrument  relation  to  the  problem  of  void  and 

with  the  mind  and  intention  to  exe-  voidable  deeds.    If  there  be  some 

cute  it,  though  his  assent  may  have  other  meaning  in  the  sentence,  its 

been  obtained  by  fraud,  and  cases  illusive  quality  well  illustrates  the 

where  a  man  is  by  fraudulent  con-  prevalent  confusion. 
trivances  induced  to  put  his  hand 
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knew  nothing*  as  to  the  effect  of  the  deeds  because  they  knew 
little  or  nothing  of  their  contents.  We  have  also  to  explain 
Onward  v.  Smithson  (ante).  (2)  If  we  take  the  distinction  to 
be  between  cases  in  which  a  document  is  executed  *^  with  the 
mind  and  intention  to  execute  a  deed  of  a  different  kind  and 
for  a  different  purpose  from  that  which  by  deceit  and  fraud 
was  substituted  "  (J^orley  v,  Cooke,  anie\  we  are  met  with  the 
quotation  from  Touchstone  {ante)  that  in  some  such  cases^  al- 
beit the  deed  be  contrary  to  his  mind,  yet  it  is  good  and  un- 
avoidable ; "  by  the  statement  in  Kennedy  v.  Green  ^  that  "  a 
man  is  not  to  avoid  the  consequences  of  a  want  of  due  diligence 
by  stating  that  he  has  neglected  those  means  which  would  have 
been  required  if  he  had  used  reasonable  caution,"  and  by  the 
statement  in  Hunter  v,  Walters  {ante)  that  sometimes  a  man 
**  cannot  affect  not  to  know  what  he  was  doing." 

The  strong  impression  left  by  the  cases  is  that  the  terms 
"void"  and  " voidable "  are  used  teleologically,  so  to  speak, 
rather  than  in  a  scientific  classification.  That  is  to  say,  we 
have  no  specification  of  the  essential  elements  of  the  two  classes 
of  documents ;  but  the  words  represent  vaguely  the  quantity 
of  moral  shock  which  the  various  cases  produce  —  a  very  abom- 
inable fraud,  and  we  say  ^Woid;"  one  not  so  disturbing,  and 
we  say  "  voidable." 

The  justness  of  this  criticism  will  become  very  apparent 
to  any  one  who  endeavors  to  follow  the  words  into  the  numer- 
ous cases  relating  to  the  transactions  of  infants  and  lunatics. 
Perhaps  the  best  that  can  be  said  with  reference  to  the  con- 
tracts of  infants  is  contained  in  the  old  dictum  of  Eyre,  C.  J. : 

"When  the  court  can  pronounce  the  contract  to  be  to  the  infant's 
prejudice,  it  is  void:  and  when  to  his  benefit,  as  for  necessaries,  it  is  good; 
and  when  the  contract  is  of  an  uncertain  nature  as  to  benefit  or  prejudice, 
it  is  voidable  only  at  the  election  of  the  infant."  > 

In  an  able  judgment  Hemphill,  C.  J.,  suggested 

"that  if  the  semblance  of  benefit  be  regarded  as  a  criterion,  the  more  ra- 
tional and  consistent  rule  would  be  that  the  act  should  not  be  deemed  void 
unless  it  was  one  of  those  which,  as  a  general  principle,  it  would  be  better 
for  the  infant  that  they  should  be  deemed  void  than  voidable.'* ' 

But  the  learned  Chief  Justice  is  constrained  to  avow  that 

''notwithstanding  the  many  attempts  of  the  bench,  the  profession,  and 
jurists  to  elucidate  the  subject,  yet  the  questions  as  to  what  acts  of  minors 

» (1884)  3  My.  &  K.  TU  •  Cummings  v.  PoweU  (1852),  8  Tex. 

^Keane  v.  Boycott  (1795),  2  H.  Bl.    9a    And  see  the  cases  there  cited. 
511. 
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fiball  be  regarded  as  void  and  what  roidable,  and  what  the  criterioDs  by 
which  the  precise  character  of  their  acts  shall  be  determined,  remain  in^ 
volved  in  doubt  and  difficulty."^ 

The  law  in  the  United  States  with  reference  to  the  contracts 
of  lunatics  is  still  less  satisfactory^  for  in  such  cases  much  is 
said  to  depend  (in  addition  to  considerations  of  benefit  or  dis- 
advantage) upon  whether  ^'  the  incompetent  has  been  placed 
under  guardianship."* 

The  same  uncertainty  attends  deeds  made  under  duress,  and 
th^e  is  the  same  attempt  to  divide  them  into  void  and  void- 
able.» 

The  justness  of  the  criticism  (that  the  words  are  customarily 
used  in  loose  and  indefinite  fashion)  may  also  be  argued  from 
the  ambiguous  way  in  which  they  are  employed  in  statutes  — 
the  word  "void"  being  frequently  used  when  " voidable "  is 
intended;^  and  also  from  the  fact  that  sometimes  judicial  lan- 
guage indicates  that  although  a  deed  may  be  "  null  and  void^ 
yet|  as  between  S.  and  a  purchaser  for  value  on  the  faith  that 
they  were  valid,  they  may  be  validP  * 

To  the  writer  it  appears  that  the  current  phraseology  was 
employed  faute  de  mieux;  or  rather,  perhaps,  in  default  of  a 
clear  apprehension  of  the  principles  involved.  The  two  classes 
of  cases  were  clearly  seen  to  exist  —  those  in  which  the  signer 
ought  and  those  in  which  he  ought  not  to  be  bound ;  and  the 
reason  also  was  (for  the  most  part)  seen,  namely,  carelessness. 
What  was  not  understood  was,  upon  what  principle  a  deed 
could  be  not  binding  when  executed,  as  between  the  parties  to 
it;  and  yet  afterwards,  without  any  further  act  on  the  part  of 

"Id.  88.  U.  a  143;  Bennett  v.Mattingly  (1886), 

^Devlin  on  Deeds,  vol.  1,  73,  74;  110  Ind.  202;  11  N.  E.  R  792. 
AUisT.  BUlings  (1843).  6  Met  (Mass.)        *  Per  Erie,  C.  J.,  in  Swan  v.  North 

417;  Cockrill  ▼.  CockriU  (1899),  34  C.  B.  A.  (1859),  7  C.  R  N.  S.  430;  30  L.  J. 

G  Appi  254;  92  Fed.  R.  811.  C.  P.  113.     With  reference  to  judg- 

'  Anson  on  Contracts  (2d  Am.  ed.),  ments,  too,  we  are  very  truly  told 

177;  Clark  on  Contracts,  363;  Chand  that  "the  distinctions  between  void 

on  Con8entt62;  Bush  v.  Brown  (1875),  and   voidable  judgments    are  very 

49  Ind.  577;  Oregon  v.  Forrest  (1891),  nice,  and  they  may  fall  under  the 

128  N.  Y.  83;  28  N.  E.  R.  137:  Sorn-  one  class  or  the  other  as  they  are  re- 

borger  v.  Sanford  (1892),  34  Neb.  498;  garded  for  different  purposes."    Ex 

52  N.  W.   R   868;   Miller   v.  Minor  parte  Lange  (1873),  18  WalL  (U.  S.) 

(1893X  98  Mich.  163;  57  N.  W.  R  101.  175,  176. 

*See  Ewell  v.  Daggs  (1882),  103 
28 
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the  signer,  become  binding  apon  him  as  against  other  persons. 
Thus  it  was  said  that  there  is  no  case 

"that  shows  that  an  instrunient  which,  when  executed,  is  incapable  of 
having  any  operation  and  is  no  deed,  can  afterwards  become  a  deed  by- 
being  completed  and  delivered  by  a  stranger  in  the  absence  of  the  part> 
who  executed,  and  unauthorized  by  instrument  under  seaL"^ 

Distinctions  were  therefore  attempted  between  degrees  of 
fraud  practiced  on  the  dupe  rather  than  between  degrees  of 
carelessness  exhibited  bv  him.  And  it  was  said  that  if  the 
fraud  of  the  knave  was  of  certain  (not  very  certain)  character^ 
the  deed  was  void  against  strangers;  instead  of  saying  that  if 
the  carelessness  of  the  dupe  was  the  cause  of  his  deception,  he 
was  estopped  as  against  those  strangers  from  asserting  that  it 
was  void. 

Solution, —  Rightly  viewed,  no  document  obtained  by  mis- 
representation (whether  the  vilest,  the  most  complex,  the  most 
simple,  or  the  most  innocent)  is  binding  upon  the  dupe;  and  its 
character  remains  constant  (it  cannot  change),  accompanying  it 
into  whatsoever  remotest  hands  it  may  come.*  As  against  per- 
sons, however,  who  upon  the  faith  of  it  being  a  valid  docu- 
ment have  changed  their  positions,  the  dupe,  if  the  fault  be 
chargeable  to  his  carelessness,  is  estopped,  for  he  has  assisted 
the  misrepresentation  and  provided  the  opportunity  for  it.  That 
is  the  rationale  of  the  matter. 

It  may  be  suggested  that  admitting  this  solution  to  be  theo- 
retically sufficient,  yet  that  it  is  of  no  practical  utility,  for  we 
are  still  left  to  the  uncertainty  of  the  word  "carelessness.'^ 
That  is  perfectly  true;  but  it  is  something  at  all  events  to  know 
that  it  is  carelessness  that  we  have  to  deal  with;  for  we  shall 
then,  for  the  first  time,  be  in  a  position  to  develop  rules  for 
future  guidance.  That  carelessness  must  be  defined  and  ascer- 
tained is  little  reason  for  eliminating  it  from  our  jurisprudence; 
and  the  advance  obtained  by  regarding  the  matter  from  an 
estoppel  standpoint  may  readily  be  appreciated  by  observing 
the  reason  at  present  given  for  regarding  a  document  as.  void : 

"It  is  invalid  not  merely  on  the  ground  of  fraud  where  fraud  exists, 
but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the 

iHibblevvhite  v.  McMorine  (\^\%  See  Sheffield  t.  Woodcock  (1841),  7 

8  M.  &  W.  200.     By  curious  coinci-  M.  &  W.  574;  10  L.  J.  Ex.  492. 

dence  the  very  deed  to  which  the  ^SQmes  v.  Brewer  (1824).  19  Mass. 

learned  judge  referred   was  after-  183;  Williams  y.Qiven  (1849),  6  Qrat. 

wards  an  example  of  that  which  he  (Va.)  268;  Onward  v.Smithson  (1893), 

thought  to  be  without  precedent  1  Ch.  14;  62  Ia  J.  CIi.  188. 
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signature;  in  other  words,  that  he  never  intended  to  sign  and  therefore  in 
contemplation  of  the  law  never  did  sign  the  contract  to  which  his  name  is 
appended."  i 

It  is  something  to  be  able  to  relieve  the  coarts  from  such  con- 
tradiction as  this,  and  to  substitute  the  remark  that  although 
the  signer  did  in  contemplation  of  everybody  sign  the  contract, 
yet  that  because  of  the  fraud  he  is  not  bound  by  it;  and  that 
he  is  or  is  not  estopped  from  so  saying  according  as  his  conduct 
may  or  may  not  exhibit  '^  an  appropriate  measure  of  prudence 
to  avoid  causing  harm  "  to  others.* 

It  is  not  asserted  that  there  is  no  true  distinction  between 
void  and  voidable  deeds.  Beyond  question  there  is  a  very 
clear  line  between  them,  determinable  by  the  well-known  con- 
sideration that  some  of  them  are  capable  of  confirmation  and 
others  are  not.'  According  to  this  classification,  certain  deeds 
(such  as  those  in  violation  of  public  policy)  are  void ;  and  deeds 
obtained  by  misrepresentation  (whatever  the  character  of  it) 
are  voidable;  that  is  to  say,  are  capable  of  confirmation.*  It 
would  be  clearly  unscientific  and  confusing  were  we,  by  dif- 
ferent definitions  and  fresh  considerations,  to  subdivide  these 
voidable  deeds  again  into  void  and  voidable. 

The  matter,  therefore,  may  be  put  in  this  form:  (1)  The 
dupe,  having  been  misled,  is  not  bound  by  the  document,  and 
as  between  him  and  the  knave  there  is  no  estoppel;  but  (2)  as 
between  him  and  innocent  parties  he  wmU  be  estopped,  if  he 
have  been  careless,  "albeit  the  deed  be  contrary  to  his  mind." 
He  will  be  estopped  although  he  was  tricked  into  executing  a 
document  of  a  nature  wholly  different  from  that  which  he  in 
fact  believed  it  to  be  — 

•*by  executing  it  negligently  be  estopped  as  between  himself  and  a  person 

*  Foster  v.  MacKinnon  (1869),  I*  R.  set  aside  bj  the  action  of  some  per- 

4  C.  P.  711;  88  L.  J.  C.  P.  310.  son  concerned  "  (Markby's  Elements 

^Ante,  p.  30.  of  Law,  sec.  273),  is  scientific.     It  re- 

'Caoimings  v.  Powell  (ISoO),  8  Tex.  mained  for  English-speaking  lawyers 

85.    The  continental  division  into  to  subdivide  this  voidable  class  into 

(1)  absolutely  void  (e.  gr.,  a  will  of  an  void  and  voidable.    See  it  referred 

infant),  (2)  relatively  void  (e.  gr.,  a  to  in  PearsoU  v.  Chapin  (1802),  44  Pa. 

bishop's  lease  *•  exceeding  the  period  St.  15;  Seylar  v.  Carson  (1871),  69  Pa. 

prescribed  by  law;  which  is  good  as  St.  81. 

against  the  bishop,  but  not  as  against  ^It  cannot  be  contended  that  in 
his  successor"),  and  (3)  voidable,  any  of  the  instances  above  given  the 
namely,  "those  which  produce  their  document  could  not  have  been  con- 
legal  result;  but  this  result  can  be  firuied  by  the  dupe. 
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who  innocently  acts  iii>on  the  faith  of  the  deed  being  valid  and  who  ao 
cepts  an  estate  under  it"  ^ 

Or,  as  put  in  Coote  on  Mortgages:* 

*'  Where  two  innocent  persons  are  affected  by  the  fraud  of  the  solicitor, 
the  one  who»  by  signing  documents,  although  in  ignorance,  enables  the 
solicitor  to  commit  the  fraud,  suffers.*^ 

In  this  view  the  distinctions  between  lettered  and  unlettered 
individuals,  between  occasions  calling  for  "  extraordinary  cau- 
tion," and  other  occasions,  etc.,  are  distinctions  not  in  the  law 
but  in  the  facts.  The  question  must  always  be  whether  the 
dupe  has  acted  with  reasonable  diligence  or  whether  he  has  been 
careless,  and  the  circumstances  (including  those  just  referred  to) 
of  each  case  must  be  taken  into  account  in  judging  his  conduct. 

United  States  Law. —  The  law  in  the  United  States  seems  to 
be  fairly  established  upon  this  basis.  Chief  Justice  Gibson  thus 
states  it : 

"If  a  party  who  can  read  will  not  read  a  deed  put  before  hira  for  execu- 
tion; or  if,  being  unable  to  read,  will  not  demand  to  have  it  read  and  ex- 
plained to  him,  he  is  guilty  of  supine  negligence^  which  I  take  it  is  not  the 
subject  of  protection  either  in  equity  or  law."  < 

So  in  Green  v.  Wilkie  it  is  said  that 

*'a  party  who  is  ignorant  of  the  contents  of  a  written  instrument  from  in- 
ability to  read,  who  signs  it  without  intent  to  do  so,  and  is  chargeable  with 
no  negligence  in  not  ascertaining  its  character,  is  not  bound  by  it  in  the 
hands  of  a  bona  fide  purchaser."*^ 

iPer  Hellish,  L.  J.,  in  Hunter  v.  188;  75  N.  W.  R  125;  Olson  t.  Roy- 
Walters  (1871),  L.  R.  7  Ch.  82;  41  L.  ern  (1899),  77  N.  W.  R.  818  (Minn.). 
J.  Ch.  175.  If  signer  cannot  read  he  must  require 

2  4th  ed.  858.    So  also,  if  a  creditor  the  document  to  be  read  to  him. 

be  fraudulently  induced  to  give  up  Metcalfe    v.  Metcalfe,  85   Me.  473. 

some  of  his  securities,  he,  and  not  There  must  be  no  carelessness.  Webb 

the  surety,  must  suffer.    Merchants*  v.  Corbin  (1881),  78  Ind.  403;  Green 

Bank  v.  McKay  (1890),  12  Ont  498.  v.  Wilkie  (1896),  98  Iowa,  74;  66  N. 

»  Re  Greenfield  (1850),  14  Pa.  St.  496.  W.  R   1046.     For  example,  if  the 

<(1896)  98  Iowa,  74;  66  N.  W.  R  document  be  improperly  read  by  a 

1046.    Signer  must  read  if  he  can.  stranger,  and  neighbors  are  present 

Roach  V.  Karr  (1877),  18  Kan.  529;  who  might  have  been  appealed  to, 

^tna  T.  Franks  (1880),  53  Iowa.  618;  the  signer  is  bound.     Swamell  v. 

6  N.  W.  R  9;  Cowgill  v.  Pettiflsh  Watson  (1874),  71  lU.  456.    Distinc- 

(1892),  51  Ma  App.  264;  Kalamazoo  tion  is  sometimes  taken  where  the 

V.  Clark  (1892),  52  Ma  App.  593;  El-  document   is    altogether    different 

mendorf  v.  Tejada  (1893),  23  S.  W.  R  from  that  intended.    Webb  r.  Cor- 

935  ^Tex.);  Metcalfe  v.Metcalfe  (1893).  bin,  ante;  and  Green  ▼.  Wilkie,  ante. 

85  Me.  473;  27  Atl.  R  457;  Blaisdell  But  the  general  argument  (as  aboTe) 

V.  Leach  (1894),  35  Pac.  R  1019;  El-  leaves  no  room  f or  such  a  considera- 

dridge  v.  Railroad  Co.  (1895),  88  Me,  tion.    The  question  is  not  whether 

191;  83  Atl.  R  974;  Hill  v.  Yarbrough  the  dupe  has  been  deluded  as  to  the 

(1896),  62  Ark.  326;  35  S.  W.  R  433;  whole  document,  or  as  to  part  or 

Engstad  y.  Sy  verson  (1898),  72  Minn,  parts  of  it  only;  but  whether  he  has 
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In  some  cases  even  the  excuse  of  reasonable  diligence  seems 
to  be  excluded ;  and  it  is  certainly  more  in  accordance  with 
principle  that  the  person  selecting  the  rascal  should  suffer, 
rather  than  he  who  is  misled  by  him. 

**  Upon  this  same  principle  it  is  almost  universally  held  that  whenever 
an  instrument  is  procured  from  one  person  by  the  fraud  or  villainy  of 
another,  even  if  such  fraud  or  villainy  should  amount  to  a  criminal  offense, 
if  all  the  rights  which  the  instrument  apparentlv  gives  should  at  that  time 
or  afterwards  be  transferred  to  another  who  should  be  an  innocent  and 
bonaftde  holder  for  value,  the  innocent  and  bona  fide  holder  could  enforce 
the  instrument  against  the  maker,  although  the  maker  might  also  be  an 
innocent  person.  In  such  a  case  the  maker  would  be  estopped  from  claim- 
ing that  the  instrument  was  void  as  against  the  innocent  bona  fide  holder."  ^ 

Analogy. —  Useful  analogy  may  be  found  in  one  of  the  points 
considered  in  a  previous  chapter.*  We  there  saw  that  if  an 
owner  of  goods  were  swindled  into  parting  with  possession  of 
them,  a  purchaser  from  the  swindler  would  be  protected  if  the 
title  had  passed  from  the  owner  to  the  swindler;  but  if  it  had 
not  passed  —  if  there  had  been  in  reality  no  contract  at  all  be- 
tween them  —  then  of  course  the  swindler's  vendee  could  take 
nothing.  We  also  saw,  however,  that  although  there  might 
be  no  contract,  yet  if  the  owner  had  equipped  the  swindler 
with  indicia  of  ownership  of  the  goods,  the  owner  would  be 
estopped  from  denying  that  the  title  had  passed. 

These  principles  are  applicable  to  the  subject  under  discus* 
sion.  For  where  a  transfer  of  property  is  executed,  the  title 
passes  to  the  grantee  even  though  he  be  a  swindler  (for  the  act 
is  separable  from  the  motive  which  induced  it,  and  is  an  act, 
although  revocable  for  fraud);  and  the  swindler,  passing  on  the 
title,  gives  to  the  innocent  purchaser  that  which  he  can  be  de- 
prived of  by  superior  equity  only. 

But  waiving  this  point,  the  intervention  of  estoppel,  as  in  the 
analogous  case  above  referred  to,  ends  the  dispute.  For  even 
if  it  be  admitted  that  the  transfer  from  the  owner  to  the 
swindler  is  void,  yet  the  owner  is  estopped  from  so  saying  as 
against  an  innocent  purchaser  who  has  relied  upon  the  docu- 
ment    The  question  then  becomes,  not  one 

"of  affirming  or  disaffirming  any  contract*' —  not  a  question  of  void  and 
voidable — **  out  a  question  wiiether  the  owner  of  the  goods  has  by  his  con- 
too  easily  fallen  a  prey  to  the  would  be  bound  by  a  note  which  he 
swindle  —  whatever  its  character.  signed  under  misrepresentation.  If 
1  State  V.  Matthews  (1890),  44  Kan.  the  rule  of  **  reasonable  diligence  '* 
596;  25  Faa  B.  86.  And  see  Atch-  be  sufficiently  drastically  construed 
ison  V.  Brassfield  (1893),  51  Kan.  1C7;  and  applied,  it  may  meet  the  require- 
82  Faa  R.  814.  It  would  hardly  be  ments  of  all  cases. 
oontended,  however,  that  a  lunatic       *^  Ch.  XXL 
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duct  allowed  the  person  who  has  either  cheated  him,  or  to  whom  he  has 
intrusted  the  goods,  to  hold  himself  out  as  the  owner  so  as  to  give  a  good 
title  to  a  bona  fide  purchaser  for  value."  ^ 

II.  Execution  Fraudulently  Completed. 

The  oonclasion  arrived  at  in  the  preceding  paragraphs  that 
there  is  a  duty  of  carefulness  with  reference  to  the  execution 
of  documents  upon  the  faith  of  which  other  persons  may  change 
their  position  —  a  duty  that  one  shall  inform  himself  as  to  the 
contents  of  that  which  he  signs  —  does  not  involve,  but  is  not 
disparate  from  that  which  is  now  to  follow,  namely,  that  there 
is  a  duty  of  carefulness  not  only  as  to  the  contents  but  as  to 
the  form  and  custody  of  such  documents. 

Once  admitted  that  towards  one's  fellow-men  there  is  some 
duty  of  carefulness  that  one  is  not  too  readily  made  an  instru- 
ment for  their  undoing,  and  it  would  seem  difficult  to  say  that 
opportunity  for  fraud  ought  not  to  be  given  by  carelessly  sign- 
ing a  document  the  contents  of  which  were  misrepresented; 
but  that  such  opportunity  might  with  impunity  be  given  by 
signing  an  incomplete  document  which  was  afterwards  fraud- 
ulently filled  up,  or  by  intrusting  a  completed  instrument  to 
the  custody  of  one  who  made  fraudulent  use  of  it.  That  in 
one  case  the  fraud  is  prior,  and  in  the  others  subsequent,  to  the 
execution  of  the  instrument,  is  not  sufficient  ground  for  distinc- 
tion ;  and  there  is  the  same  carelessness  and  betrayed  trustful- 
ness in  all  such  cases. 

Division  of  the  Subject —  For  the  sake  of  clearness  it  will  be 
well  to  divide  the  subject  into: 

I.  Documents  coufided  to  another  person, 
11.  Documents  stolen  or  found. 
Cross-divisions  will  bo  made  as  follows: 

(1)  A.  Documents  in  complete  form. 
B.  Documents  in  incomplete  form. 

(a)  Blanks  purposely  left. 

(J)  Spaces  carelessl)''  left. 

(c)  Signed,  but  otherwise  blank  slips  of  paper. 

(aa)  Blanks  or  spaces  known  to  the  transferee. 

(hh)  Blanks  or  spaces  unknown  to  the  transferee. 

(2)  A.  "  Negotiable  "  instruments. 
B.  Other  documents. 

^Henderson  v.  Williams  (1895),  1  subject  more  fully  discussed,  ante^ 
Q.  B.  527;  64  L.  J.  Q.  B.  808.    See  the    p.  30a. 
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I.  Documents  Confided  to  Another  Person. 

A.  "negotiable"  instruments. 

Premising  that  the  word  "  negotiable  "  is  being  used  in  its 
common  acceptation,^  observe  that  various  cases  may  arise: 

(1)  A  signed  document,  in  complete  form,  may  be  left  with 
some  one  for  custody  merely,  or  for  delivery  upon  the  happen- 
ing of  some  contingency. 

(2)  The  document  so  left  may  be  in  blank  —  blank  spaces  or 
entirely  blank. 

(1)  Completed  Negotiable  Documents, —  As  to  these  cases  the 
present  writer  adopts  the  language  of  Mitchell,  J. : 

''They  themselves  have  created  the  agency  or  trust  by  means  of  which 
the  fraud,  if  any,  has  been  committed.  It  is  the  duty  of  the  maker  of  ne- 
gotiable paper  to  guard  not  only  himself  but  also  the  public  against  frauds 
of  this  kind.  "2 

In  a  very  recent  case  in  the  Supreme  Court  of  the  United 
States  Mr.  Justice  Brewer  said: 

'*lt  is  said  that  the  bonds  were  placed  in  escrow,  and  that  when  an  in- 
strument is  so  placed  there  can  be  no  valid  delivery  until  the  condition  of 
the  escrow  has  been  performed,  and  if  without  performance  the  instru- 
ment passes  out  of  the  hands  of  the  one  holding  the  instrument  in  escrow 
it  is  not  enforceable  against  the  maker,  and  that  in  a  suit  on  the  instru- 
ment the  inquiry  is  always  open  whether  the  condition  of  the  escrow  has 
been  performed.  Whatever  may  be  the  rule  in  case  the  instrument  so 
placed  in  escrow  be  a  deed  or  non-negotiable  contract,  we  are  of  opinion 
that  a  different  rule  obtains  when  the  instrument  is  a  negotiable  obliga- 
tion." » 

Mr.  Daniel  in  his  valuable  book  on  Negotiable  Instruments 
takes  a  different  view : 

"In  these  cases,  it  wiU  be  observed,  the  person  with  whom  such  instru- 
ment is  left  is  its  mere  custodian,  and  not  an  agent  having  any  absolute 
power  to  dispose  of  it  He  is  not  as  to  the  instrument  an  agent  with 
limited  powei-s,  but  the  agency  itself  is  conditioned  upon  the  happening  of 
the  event  upon  which  he  is  to  become  the  agent  to  deliver  it."  * 

ilts  meaning  is  discussed  in  ch,  'Provident  v.  Mercer  (1898),  170 

XXIV.  U.  S.  593;  18  &  C.  R  788.    And  see 

a  First  Nat  Bank  V.  Compo  (1895)»  Vallett   v.   Parker  (1831),  6  Wend. 

61  Minn.  ^4;  63  N.  W.  R.  781.     And  (N.  Y.)  620;  Graff  v.  Logue  (1883),  61 

see  Fearing  v.  Clark  (1860),  83  Mass,  Iowa,  707;  17  N.  W.  R  171;  Long  Isl- 

74;  Morris  v.  Preston  (1879X  93  111.  and  v.  CJolumbus  (1895),  65  Fed.  R 

215;  Chase  Nat  Bank  v,  Faurot  (1890),  455.    But  see  Burson  v.  Huntingdon 

149  N.  Y.  532;  44  N.  R  R  164;  Galvin  (1870),  21  Mich.  415. 

-v.  Syfera  (1808),  52  N.  R  R  (Ind.)  96;  *Sec.  854.  And  see  Ontario  Bank  v. 

CrosB  ▼.  Carrie  (1880),  5  Ont  App.  31 ;  Gibson  (1886X  8  Man.  406;  4  Man.  440. 

Merchants'  Bank  v.  Good  (1890),  6  Mr.   Daniel    cites    Awde    v.   Dixon 

Man.  839;  Bills  of  Exchange  Act  45  (1851,  6  Ex.  869;  20  L.  J.  Ex.  295)  as 

&  46  Via  (Imp.),  ch.  61,  §  21;  53  Vic.  favorable  to  his  views;  but  that  case 

<Can.)y  ch.  38,  g  21.  is   complicated   with    the    circum- 
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This  reasoning  would  be  appropriate  were  the  question  one 
of  agency.  Bat  it  is  not;  it  is  one  of  estoppel  by  ostensible 
ownership.  It  is  within  the  language  of  Lord  Herschell  when 
he  said : 

'Tf  the  owner  of  a  chose  in  action  clothes  a  third  party  with  the  appar- 
ent ownership  and  right  of  disposition  of  it»  he  is  estopped  from  asserting- 
his  title  as  against  a  person  to  wliom  such  third  party  has  disposed  of  it^ 
and  who  received  it  in  good  faith  and  for  value."  ^ 

A  distinction  is  sometimes  taken  between  cases  in  which  the 
depositee  was  to  remain  a  mere  custodian,  and  those  in  which 
he  was  to  become  active  upon  the  happening  of  a  contingency. 

'*  Whether  the  acceptor  of  a  blank  bill  is  liable  upon  it  depends  upon  hist 
having  issued  the  acceptance  intending  it  to  be  used."' 

But  it  will  be  observed  that  Lord  Herschell's  language  ap- 
plies to  the  one  case  as  well  as  to  the  other. 

The  ground  of  estoppel  in  such  cases  is  clearly  ostensible 
ownership  (or  in  some  special  cases  ostensible  agency).  As  we 
have  already  seen,'  the  possession  of  a  negotiable  instrument 
carries  with  it  the  appearance  of  ownership;  the  person  in- 
trusted therefore  is  the  ostensible  although  not  the  real  owner 
of  the  document;  the  obligor  is  in  some  measure  responsible 
for  this  appearance  of  ownership  —  he  has  assisted  the  misrep- 
resentation of  ownership  by  handing  over  the  evidence  of  it; 
and  for  that  reason  ought  to  be  estopped. 

Blaiika  in  Negotiable  InstrumeiiU. — The  instrument  which  is. 
confided  to  another  person  may  be  in  blank  form.  Let  us  deal 
more  at  length  with  such  documents,  for  if  when  they  are 
fraudulently  filled  up  and  transferred  obligors  are  liable  upon 
them,  any  question  as  to  liability  were  the  instruments  in  com- 
pleted form  when  parted  with  will  be  set  at  rest. 

A  form  of  note  is  indorsed  and  given  to  another  person,  with 
authority  to  fill  it  up  for  £100;  in  fraud  of  the  maker,  thi& 
person  fills  it  up  for  £500^  and  transfers  it  for  value;  is  the 

stance  that  the  bill  was  incomplete  ^Per  Brett,  Ia  J.,  in  Baxendale  ▼. 

in  form  when  taken  by  the  trans-  Bennett  (1878),  8  Q.  B  D.  525;  47  L. 

feree;  and  the  language  of  the  judg-  J.  Q.  R  624;    Whitney  v.  Snyder 

ment  leaves  it  uncertain  whether  (1870),  3  Lans.  (N.  Y.)  477;  Ledwiek 

that  fact  was  not  the  ground  of  de-  v.    McKine    (1873).    63   N.    Y.    307; 

cision.  Schuylkill  v.  Copley  (1871),  67  Pa.  St 

1  Colonial  Bank  v.  Cady  (1890),  15  386;  Kagel  v.  Tott«n  (1882X  59  Md* 

App.  Cas.  267;  60  L.  J.  Ch.  181.    See  447;  Randolph  on  Commercial  Paper* 

also  per  Lord  Cairns  in  Goodwin  v.  §  181. 

Robarts  (1876),  1  App.  Cas.  476;  45  L-  » Ante,  p.  894. 

J.  Q.  B.  748.  4  In  this  and  other  supposititious 


EXECUTION  OF  DOCUMENTS, 


441 


maker  liable?  and  if  so,  why?     Lord  Mansfield  would  have 
answered  both  questions  in  this  way : 

"The  indorsement  of  a  blank  note  is  a  letter  of  credit  for  an  indefinite 
sarn.  The  defendant  said,  *  Trust  Galley  to  any  amount*  and  I  will  be  his 
security.' "  ^ 

This  view  has  been  very  widely  approved  in  English,  Cana- 
dian and  United  States  courts.'  Indeed,  in  a  recent  case,  it  is 
said  that  it  "  has  never  been  disputed."  *  And  Mr.  Bigelow  in 
his  latest  work  (1893)  has  the  following: 

"The  rule  of  law  upon  this  point  may  be  thus  stated:  One  who  writes 
his  name  as  maker,  acceptor,  drawer,  or  indorser,  and  intrusts  the  paper  to 
another  to  fill  up  the  contract  and  make  him  a  party  to  a  negotiable  in- 
strument, thereby  confers  upon  the  person  so  intrusted  in  favor  of  bonaflde 
holders  for  yalue  the  right  to  complete  the  contract  at  pleasure,  so  far  as 
consistent  with  the  instrument  as  written  or  printed,  at  the  time  it  is  de- 
livered to  the  person  intrusted  with  it"  ^ 

Criticism. —  But  this  language  is  inexact.  Either  the  power 
was  conferred  or  it  was  not.  The  case  is  impossible  that  it 
was  not  conferred  and  vet  that  it  was,  even  if  we  add  to  that 
statement, "  in  favor  of  honafide  holders."  If  it  was  conferred, 
then  cadit  qucesti^.  If  it  was  not  conferred,  then  it  is  impos- 
sible that  the  signer  can  be  liable  on  the  ground  of  authorit}"-. 

Observe  further  that  there  are  two  classes  of  cases,  and  that 
the  explanlBition,  "  Trust  Galley  to  any  amount,"  can  have  na 
reference  at  all  to  one  of  them.  .  If  the  transferee  knows  that 
the  document  was  delivered  in  blank,  then  it  may  be  that  its 
appearance  indicates  to  him  the  existence  of  authority  to  fill 
up.  But  if  GtsXley  fills  up  the  blanks  before  going  to  the  trans- 
feree^ and  the  transferee  knows  nothing  of  there  having  been 
blanks — believes  that  the  instrument  was  complete  when  it 
was  signed, —  then  no  message  about  Galley's  authority  can 
have  come  to  him.  "  Trust  Galley  "  has  nothing  to  do  with 
such  a  transaction. 


cases  we  shall  assume  that,  in  juris- 
dictions in  which  there  are  stamp 
laws,  the  amount  filled  in  does  not 
exceed  the  amount  warranted  by 
the  stamp  affixed. 

1  Russell  V.  Langstaffe  (ITSOX  Doug. 
514.  And  see  Schuitz  v.  Astley 
(1838),  3  Bing.  N.  C.  544;  5  L.  J.  C.  P. 
130;  2  Sa  815;  Stoessing  v.  South 
Eastern  (1854),  8  R  &  B.  556;  33  L.  J. 
Q.  B.  203;  RobarU  v.  Tucker  (1851), 
16  Q.  R  560;  20  L.  J.  Q.  R  270. 


^Schofield  V.  Londesborough  (1895), 
1  Q.  a  555;  64  L.  J.  Q.  B.  293;  Mc- 
Innes  v.  Milton  (1870).  30  U.  C.  Q.  B. 
489;  Van  Duzer  v.  Howe  (1860),  21 
N.  Y.  535;  First  Nat  Bank  v.  John- 
ston (1892),  97  Ala.  655;  11  a  R.  690; 
Market  v.  Sargent  (1893),  85  Me.  349; 
27  AtL  R.  192L 

'Per  Killam,  J.,  in  Merchants* 
Bank  v.  Good  (1890),  6  Man.  346. 

*0n  Bills  and  Notes,  227. 
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Little  notice,  however,  has  heretofore  been  taken  of  this  disr 
tinction,  Lord  Mansfield's  dictum  being  supposed  to  be  appli- 
cable to  all  cases.    Of  it  Mr.  Daniel  says: 

"This  admirable  statement  of  tlie  law  is  almost  universally  quoted  with 
approval  and  followed  as  a  precedent,  applying  equally  to  maker,  acceptor 
and  drawer  as  to  the  indorser."  ^ 

"  By  some  authorities  it  is  held  that  if  he  knew  that  the  paper  had  been 
signed  as  a  blank  and  filled  up  by  force  of  authority  by  the  holder,  he 
should  inauire  as  to  the  extent  of  such  authority,  and  if  he  fails  to  do  so 
he  takes  the  paper  at  his  peril.  But  this  qualification  of  Lord  Mansfield *8 
doctrine  that  the  blank  signature  is  *  a  letter  of  credit  for  an  indefinite 
sum '  does  not  impress  us  as  an  improvement  upon  it  The  paper  being  lim- 
itless in  its  terms  is  prima  facie  limitless  as  to  the  authority  it  confers. 
The  holder  is  invested  with  a  general  authority  as  to  that  paper;  and  the 
graphic  phrase  of  Lord  Mansfield  describes  it  to  perfection.  High  author- 
ities, including  Stor^  and  Parsons,  concur  in  these  views,  which  seem  to  us 
clearly  the  most  philosophical."  ^ 

The  language  most  frequently  met  with  in  the  cases  is  this: 

■  « Where  a  party  to  a  negotiable  instrument  intrusts  it  to  the  custody  of 
another  with  blanks  not  filled  up,  .  .  .  such  negotiable  instrument 
carries  on  its  face  an  implied  authority  to  fill  up  the  blanks  and  perfect 
the  instrument."* 

Blanks  in  Negotiable  InstrumenU  Knovm  to  the  Transferee. 
Taking  this  class  first,  observe  that  the  case  we  have  to  deal 
with  is  one  in  which  Galley  (the  custodian  of  the  instrument) 
has  either  no  authority  at  all  to  fill  the  blanks  or  else  has  au- 
thority limited  to  a  certain  amount;  and  that  Galley  exceeds 
his  authority  and  passes  the  document  to  a  person  who  knows 
of  the  blanks.  It  is  resorting  to  mere  fiction  in  such  a  case  to 
allege  that  the  obligor  said:  "  Trust  Galley  to  any  amount." 
The  blanks  may  indeed  have  given  to  Galley  the  appearance 
of  widest  authority,  and  such  ostensible  agency  may  estop  the 
obligee  from  denying  the  existence  of  such  authority,  but  that 
is  another  matter. 

Instances  of  estoppel  in  analogous  cases  are  very  familiar  in 
the  law  of  principal  and  agent.  An  agent  may  in  many  cases 
exceed  his  authority,  but  yet,  the  circumstances  surrounding 
the  agency  having  been  such  as  to  indicate  the  existence  of  the 
assumed  power,  the  principal  is  estopped  from  denying  its  ex- 
istence.*   When  I  am  dealing  with  one  whom  I  know  to  be 

1  On  Negotiable  Instruments  (4th  v.  Wait  (1893),  4  a  Dak.  454;  57  N. 
ed.),  §  142.  W.  R  231;  Market  v.  Sargent  (1893), 

2  Sec  147.  And  see  First  National  85  Me.  851;  27  Atl.  R  192.  And  see 
Bank  v.  Compo  (1895),  61  Minn.  274;  Am.  Cent  Dig.  (ed.  VII),  pp.  134-147. 
63  N.  W.  R  731.  and  the   innumerable   cases   there 

'Goodman  v.   Siraonds   (1807),  61  cited. 

S.  861 ;  Bank  of  Pittsburgh  v.  Neal  « See  the  subject  fully  treated  of 

59),  63  U.   S.  107;   Whitmore  v.  in  ch.  XX VL 
skerson  (1878),  125  Mass.  496;  Ellis 
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acting  as  an  agent,  the  general  rule  is  that  I  must,  at  my  peril, 
iDform  myself  as  to  the  scope  of  bis  agency.  I  may,  however, 
be  misled  by  some  act  or  omission  of  the  principal ;  and  it  is 
upon  this  ground  that  the  principal  is  sometimes  estopped. 

For  example,  a  broker  is  employed  to  buy  and  sell  shares  in 
the  market.  In  dealing  with  him  I  may  be  aware  that  he  is 
acting  as  an  agent;  but,  in  considering  his  authority,  I  am  en- 
titled to  assume  that  he  has  those  powers  which  a  broker,  so 
acting,  usually  has.^  Employment  of  a  man  in  the  line  of  his 
business  is  usually  accoihpanied  by  delegation  to  him  of  the 
powers  which  he  customarily  exercises;  and  the  principal  is 
estopped  by  the  appearance  of  usual  authority  from  asserting 
the  existence  of  any  unusual  instructions  which  he  may  have 
given  but  of  which  I  have  no  notice. 

Somewhat  in  the  same  way,  custom  may  have  attached  to 
the  possession  of  a  blank  note  a  presumption  that  the  holder 
has  power  to  fill  it  up  for  any  amount  he  chooses.  If  so,  the 
signer  would  be  estopped  from  asserting  the  existence  of  any 
unknown  limitation  of  that  power.  We  cannot  indeed  say 
that  signing  a  blank  note  "  thereby  confers  upon  the  person  so 
intrusted,  in  favor  of  iona  jide  holders  for  value,  the  right  to 
complete  the  contract  at  pleasure  "  (for  the  real  fact  may  be 
quite  otherwise);  we  say  merely  that  the  signer  is  estopped, 
by  the  appearance  of  power,  from  denying  that  it  was  con- 
ferred. 

Customary  Effect  of  Blanks, —  The  cases  are  not  quite  unani- 
mous as  to  the  existence  of  such  a  custom.'  They  are,  how- 
ever, overwhelmingly  in  favor  of  it;  and  the  law,  whatever 
one  may  think  of  it,'  firmly  establishes  the  inference  of  au- 

1  Sutton  V.  Tatham  (1889).  10  A.  &  hardly  say  that  we  are  entitled  to 

E.  30;  8  Lh  J.  Q.  B.  210;  Pickering  v.  presume    the  existence    of  a    fact 

Bosk  (1812),  15  East,  45.  when  we  are  reasonably  sure  that  it 

*See  a  strong  judgment  of  Kin-  never  occurred.    In  the  present  case 

dersley,  V.  C,  in  Hatch  v.  Searls  it  is  said  that  one  ought  to  assume, 

(1854),  2  Sm.  &  G.  147;  23  L.  J.  Ch.  from  the  mere  possession  of  a  blank 

4G7.    See  also  Awde  t.  Dixon  (1851),  note,  that  the  holder  of  it  has  au- 

6  Ex,  869;  20  L.  J.  Ex.  295;  Hogarth  thority  to  fill  it  up  for  •'  any  amount" 

V.  Latham  (1878),  47  L.  J.  Q.  B.  839.  liowever    magnificent,    or,    as   Mr. 

•Presumption  proceeds  upon  prob-  Bigelow  puts  it,  "at  pleasure."    In 

ability.    We  presume  that  an  event  Canada,  at  all    events,  where    for- 

happened  because    experience    has  tunes  are  somewhat  limited,  such 

indicated  its  probability.    We  can  unbounded  authority  is  of  the  very 
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thority  to  fill  up  blanks.^  "We  Have  been  speaking  so  far  of 
blanks  for  amounts  merely.  The  same  rule  applies  to  other 
blanks  (for  date,  place  of  payment,  and  so  on);  and  with  better 
reason,  for  presumption  proceeds  upon  probability,  and  it  is 
much  more  likely  that  absolute  discretion  was  conferred  as  to 
such  features  of  the  document  than  as  to  the  amount  of  it.' 

Estoppel  the  Trite  Ground  for  Decision, —  Proceeding  by 
elimination  it  is  quite  clear  that  liability  in  such  cases  does  not 
proceed  from  the  fact  that  the  signer  himself  made  the  instru- 
ment, or  from  the  fact  that  any  one  having  authority  to  do  so 

rarest   occurrenoe.    And   in   other  fidences,  almost  leads  one  to  wish 

countries,  apart  from  unusual  famil-  that  legal  presumptions  had  some- 

iarity  with  the  pleasures  of  unmeaa-  times  closer  relations  to  the  undis- 

ured  wealth,  it  is  certain  that  in  the  puted  facts. 

very  large  majority  of  cases  one  One  can  easily  see  how  the  pre- 
ought  rather  to  anticipate  that  some  sumption  arose,  and  was  in  its  in- 
maximum  amount  had  been  agreed  ception  reasonable.  If  upon  a  Uank 
upon  than  that  it  had  not  In  busi-  note  the  maker  should  write  *'  to 
ness  affairs  every  one  knows  that  be  filled  up  with  any  amount  not 
there  is  almost  always  some  limit  exceeding  $1,000,"  it  could  fairly 
fixed.  enough  be  held  that  he  had  given 
No  doubt  the  law,  for  ulterior  authority  up  to  that  amount  And 
purposes,  may  arbitrarily  detach  if  under  the  provisions  of  some 
probability  and  presumption,  and  stamp  act  he  should  affix  duty  suffi- 
may  declare  that  a  certain  act  shall  cient  for  a  $1,000  note,  the  same 
be  taken  as  conclusive  evidence  of  meaning  might  very  well  be  taken 
some  intention  which  is  not  com-  out  of  his  aotion.  And  the  law  ao 
monly  associated  with  it  But  un-  commenced.  But  it  is  irrational 
reasonable  rules  are  bad  ones.  And  from  that  to  argue  that  if  there  be 
it  is  unfortunate  if  we  are  compelled  no  limitation  upon  the  note  the  au- 
to say  that  although  as  a  matter  of  thority  is  unlimited.  For  that  is  to 
fact  the  maker  of  a  blank  note  sel-  make  a  reasonable  inference  respon- 
dom  confers  power  upon  the  holder  sible  for  one  known  to  be  unrea- 
of  it  to  fill  it  up  for  "any  amount,'*  sonable  and  non-existent 
yet,  as  a  matter  of  law,  he  always  *  The  codes  are  however  very  pue- 
does  sa  Fictions  have  no  place  in  zling.  45  &  46  Vic  (Impi),  ch.  61» 
fully-developed  jurisprudence.  §  20:  53  Vic  (Can.),  ch.  S3,  g  30, 

The  cases,  too,  show  the  impos-  *Cason  v.  Grant  (1895),97  Ky.  487; 
sibility  of  getting  it  into  everybody's  81  &  W.  R.  40.  But  there  would  be 
head  that  when  one  really  says  to  no  presumption  of  authority  to  fill 
Galley,  "I  authorize  you  to  fill  up  in  "with  interest  at  six  per  cent** 
this  blank  for  $5,"  he  technically  Gettysburg  Bank  v.  Chisholm  (1895X 
says  to  the  world:  "Trust  Galley  to  169  Pa.  St  564;  83  Aa  R. 730;  Farm- 
any  amount  and  I  will  be  his  se-  crs'  Bank  v.  Norrich  (1896),  89  Tex. 
curity."  And  the  frequent  reap-  881 ;  34  a  W.  R.  914;  First  Stote  Sav. 
pearance  in  the  courts  of  Galley's  Bank  v.  Webster  (1899^  79  N.  W.  It 
surprised  principals,  amazed  at  the  1068  (Mich.), 
lagnificence  of  their  intrusted  con- 
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made  it  for  him.  Ex  hypothesi  these  are  not  the  facts.  How 
then  can  he  be  liable?  In  one  way  only  as  the  writer  sees  it 
and  that  is  by  estoppel  —  by  estopping  him  from  denying  that 
the  contract  is  his.  As  against  this,  however,  there  is  much 
authority.    There  is  the  opinion  of  Baron  Pollock:* 

''In  such  a  case  the  acceptor  is  liable  to  a  bona  fide  holder,  .  .  •  and 
the  reason  for  this  is  not  because  the  the  acceptor  gave  authority  for  this 
or  that  name  to  be  inserted, —  for  in  truth  he  gave  no  such  authority, — 
but  because,  in  favor  of  commerce,  it  is  essential  to  uphold  the  negotiabil- 
ity of  bills  of  exchange.  That  this  is  so  may  be  further  illustrated  by  a 
case  in  which  a  fraud  is  practiced  upon  the  acceptor  of  a  bill  drawn  in 
blank  with  reference  to  the  amount  .  .  .  Here  is  a  clear  absence  of 
authority  and  a  fraud  against  A.  (by  inserting  £75  instead  of  £50),  3'et  he 
is  liable  for  the  reason  we  have  given.  ...  In  the  present  case  .  .  . 
the  ordinary  rule  as  to  authority  cannot  be  adhered  to,  and  something  like 
a  fiction  must  be  resorted  to  in  favor  of  a  bona  fide  indorsee  for  value,  or,  as 
we  should  prefer  to  say,  the  law  merchant  in  such  a  case  holds  that  al- 
though the  acceptor  did  not  authorize  the  drawer*s  name  to  be  used  he 
enabled  the  person  to  whom  he  gave  the  bill  to  use  it,  and  so  to  give  the  biU 
currency,  and  this  as  against  the  acceptor  is  sufficient  to  renaer  him  lia- 
ble. .  .  .  Estoppels  are  odious.  .  .  .  We  should  prefer  not  to  use  tlie 
tDord  estoppels  which  seems  to  imply  that  a  person  by  his  conduct  is  ex- 
cluded from  showing  what  are  the  true  facts,  but  rather  to  say  that  the 
question  is  whether,  when  all  the  facts  are  admitted,  the  acceptor  is  not 
liable  upon  the  well-known  principle  that  where  one  of  two  innocent  per- 
S071S  must  suffer  from  the  fraud  of  a  thirds  the  loss  should  be  borne  by  him 
who  enabled  the  third  person  to  commit  the  fraud,"  ^ 

With  great  respect  for  so  learned  a  judge  it  must  be  said 
that  while  he  was  condemning  estoppels  as  odious  he  was 
really  deciding  the  case  upon  principles  peculiar  to  that  branch 
of  the  law.  The  learned  judge  said:  "He  enabled  the  person 
to  whom  he  gave  the  bill  to  use  it  and  so  to  give  the  bill  cur- 
rency " — that  is  to  say,  the  signer  had,  by  his  conduct,  induced, 
or  assisted  in  inducing,  the  holder  to  believe  that  the  bill  was 
a  genuine  obligation,  and  the  holder  had  acted  upon  that  be- 
lief. In  other  words,  although  the  instrument  was  not  a  real 
obligation  the  first  holder  of  it  had  represented  to  the  trans- 
feree that  it  was;  the  signer  had  assisted  in  this  misrepresenta- 
tion—  had  given  opportunity  for  it  and  made  it  credible;  and 

I  London  r,  Wentworth  (1880),  5  a  man  has  signed  a  blank  accept- 

Ex  D.  104;  49  It.  J.  Ex.  657.  ance  and  has  issued  it  and  author- 

'See  in  the  same  sense  Marston  v.  ized  the  holder  to  fill  it  up,  he  is  lia- 

Allen  (1841),  8  M.  &  W,  504;  11  L.  J.  ble  on  the  biU  whatever  the  amount 

Ex.  122;  Foster  v.  McKinnon  (1869),  may  be,  though  he  has  given  secret 

L.  B.  4  a  P.  712;  88  L.  J.  C.  P.  310;  instructions  to  the  holder  as  to  the 

Swan  V.  N.  R  JL  Ca  (1863),  2  H.  &  C.  amount  for  which  he  shall  fill  it  up; 

185;  83  Lb  J.  Ex  27a   It  was  probably  he  has  enabled  his  agent  to  deceive 

to  this  principle  that  Lord  Esher  re-  an  innocent  party  and  he  is  liable.'^ 

iemd  when  he  said  (Baxendale  v.  But  the  language  is  also  referable  to 

Bennett  (1878),  3  Q.  E  D.  525) :  ••  When  estoppel 
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was  therefore  estopped  from  denying  the  trath  of  the  repre* 
sentation.^  To  estoppel  the  learned  judge  prefers,  as  he  says^ 
^'  the  well-known  principle  that  where  one  of  two  innocent  per* 
sons,"  etc.  Bat,  with  respect,  that  principle  is  either  estoppel 
or  it  is  nothing,  as  will  appear  by  reference  to  the  chapter  of 
this  work  devoted  to  it.* 
There  is,  also,  against  us  the  opinion  of  Mr.  Bigelow :  * 

**  The  rule  that  one  who  has  left  with  another  his  signature  to  an  incom- 

Elete  mercantile  instrument  or  other  contract  —  that  is,  with  a  blank  to 
e  filled  in  —  is  bound  by  the  act  of  that  person  in  completing  the  instru- 
ment has  been  called  an  estoppel.  Estoppel  by  conduct  broadly  this  can- 
not be,  for  the  principars  conduct  in  trusting  the  agent  is  not,  or  may  not 
be,  in  the  other*s  change  of  position,  or  in  immediate  connection  with  it,  a» 
it  must  be  for  an  estoppel.*  Nor  is  there  any  false  representation — the  only 
other  kind  of  estoppel  the  case  could  fall  under.  On  the  contrary  there  is  a 
true  representation,  to  wit,  agency;  and  the  only  question  is  &ow  far  the 
agency  ought  to  extend.  That  is  not  estoppel,  but  agency  pure  and  simple ;. 
the  agent  has  only  exceeded  his  instruction&" 

But  there  may  be  misrepresentation  as  to  the  extent  of  agency 
as  well  as  to  its  existence.^  If  a  man  represents  that  he  has^ 
authority  to  fill  up  a  blank  with  £500,  and  his  authority  ex- 
tends to  £100  only,  surely  it  is  an  undue  stretch  of  charity 
to  say  that  "  there  is  a  true  representation,"  and  that  the  only 
justifiable  criticism  is  that  ^Hhe  agent  has  exceeded  his  in- 
structions." Again,  Mr.  Bigelow  takes  it  that  the  only  repre- 
sentation made  is  as  to  agency.  But  if  the  transferee  knew 
nothing  of  blanks,  there  is  no  representation  of  agency  or  ap- 
pearance of  agency.  The  tacit  and  real  representation  is  that 
the  note  was  a  completed  instrument  when  signed.  This  is 
false,  and  it  is  because  the  maker  has  assisted  in  that  misrep- 
resentation that  he  is  estopped  by  it  and  is  liable  to  those  who 
have  acted  on  the  faith  of  it. 

As  against  these  authorities  may  be  set  the  following  fromt 
Jervis,  C.  J.  :* 

"The  rules  applicable  to  the  question  of  authority  on  this  bill  of  ex- 
change do  not  differ  from  those  which  ought  to  govern  the  question  if  it 
arose  in  the  case  between  principal  and  agent  In  the  case  of  a  blank  ac- 
ceptance prima  facie  the  person  giving  it  gives  the  person  to  whom  it  ia 
given  authority  to  fill  it  up  for  the  amount  and  for  the  time  limited  bv  the 
stamp  laws.  As  between  these  two  there  may  be  secret  stipulations  bind* 
ing  upon  them,  but  not  binding  as  between  the  public  and  the  person 

iFor  a  discussion  of  the  principle  •See  ch.  XXVL 

here  involved,  see  ante^  ch.  IV.  ^  Montagu  v.  Perkins (1853),  22  L.  J» 

^Ante,  ch.  XIV.  C.  P.  187.     See  also  Brockleaby  v. 

>  On  Estoppel  (5th  ed.X  457.  Temperance  (1895),  A.  a  178;  04  L.  J. 

^This  position  is  believed  to  be  Ch.  488;  Merchants'  Bank  ▼.  Good 

unsound.   It  is  dealt  with  in  ch.  XVL  (1890),  6  Man.  887,  847. 
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giving  the  acceptance.  .  .  .  Hoto  does  this  differ  from  the  ordinary 
ease  of  an  agent  held  out  to  the  public  at  large  as  competent  to  contract  for 
atid  to  hind  his  principal  9  The  agent  may  have  secret  instructions,  but 
notwithstanding  he  deviates  from  them  tiie  prineipal  is  bound  by  his  acts.** 

And  the  following  from  Bowen,  L.  J. : 

"  I  arrive  at  the  conclusion  that  a  man  who  gives  his  acceptance  In 
blank  holds  out  the  person  to  whom  it  is  intrusted  as  clothed  with  ostensi- 
ble authority  to  fill  in  the  bill  as  he  pleases  within  the  limits  of  the  stamps"  ^ 

That  estoppel  is  the  only  ground  upon  which  it  can  be  held 
that  a  principal  is  liable  in  ^'  the  ordinary  case  of  an  agent  held 
out  to  the  public  at  large  as  competent  to  contract  for  and  bind 
his  principal "  is  urged  in  a  later  chapter.* 

Some  direct  support  for  the  views  here  advocated  is  to  bo 
obtained  too  from  a  cautious  note  in  Byles  on  Bills: ' 

"  Perhaps  the  obligation  created  by  blank  makings,  acceptances  and  in- 
dorsements of  bills,  checks  or  notes  depends  on  the  principles  of  estoppel, 
and  not  on  any  peculiarity  of  negotiable  paper.  On  this  ground  it  is  put 
by  Lord  Mansfield,  in  Russell  v.  LangstafEe,  Doug.  514,  and  by  Lord  Chief 
Justice  Tindal,  in  Shultz  v.  Astley»  2  Bing.  N.  C.  544.  But  see  the  observa- 
tions of  Williams,  J.,  in  Ex  parte  Swan,  7  C.  B.  447;  and  Martin,  B.,  and 
Channel,  a,  in  Swan  v.  N.  B.  A.  Ca,  31  L.  J.  Ex.  435." 

In  all  fairness,  however,  it  must  be  admitted  that  no  very 
explicit  reference  to  estoppel  is  to  be  found  in  the  language  of 
either  of  the  learned  judges  who  are  here  cited  in  support  of 
the  application  of  its  doctrines. 

Blanks  in  Nefjotidble  Instruments  Unknown  to  the  Trans- 
feree,—  If  Galley  fills  up  the  blanks  before  offering  the  instru- 
ment in  transfer,  then,  as  has  been  said,  Lord  Mansfield's  dic- 
tum ("Trust  Galley,"  etc.)  has  no  application;  for  the  trans- 
feree cannot  allege  that  he  believed  that  Galley  had  authoritj' 
to  fill  up  the  blanks.  His  position  in  such  case  is  that  he  be- 
lieved that  the  instrument  was  completed  at  the  time  of  its  exe- 
cution; that  the  signer  is  responsible  for  that  belief  (having 
supplied  Galley  with  a  document  which  can  easily  be  turned 
to  a  fraudulent  purpose);  and  that  he  is  therefore  estopped 
from  denying  that  it  was  so  completed.  Estoppel  can  have  no 
competitor  in  this  case  as  the  ground  of  decision. 

Spaces  as  Distinguished  fi^om  Blanks, —  Let  distinction  be 
made  between  blanks  purposely  left  in  documents  (sudi  as  for 
amount,  date,  etc.)  and  spaces  carelessly  unfilled  with  pen 
scratch,  which  are  afterwards  fraudulently  filled  up;  for  ex- 
ample, a  space  left  after  the  words  "  three  hundred,"  to  which 

1  Garrard  v.  Lewis  (18S2),  10  Q.  B.       ^Cli.  XX VL 
D.  80.  »  lOth  ed.  255, 
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is  added  '^and  fifty."  These  latter  cases  are  dealt  with  in 
chapter  V. 

Signed  hut  Otherwise  Blank  Slips  of  Paper. —  The  distinction 
above  drawn  between  cases  in  which  instruments  containing 
blanks  are  (1)  known,  and  (2)  not  known,  by  a  transferee  to 
have  been  executed  in  incomplete  form,  becomes  of  greater 
practical  importance  when  the  paper  signed  is  otherwise  al* 
together  blank. 

Imperfection  Known  to  Transferee, —  If  a  person  in  posses- 
sion of  such  a  paper  were  to  offer  it  in  negotiation  alleging 
authority  to  fill  it  up  as  he  pleased,  the  transferee  would  un- 
doubtedly have  to  take  the  chance  of  the  assertion  being  well 
founded.  There  is  no  authority,  so  far  as  the  present  writer  is 
aware,  which  would  afford  him  any  comfort.  If  the  signer  had 
affixed  a  revenue  stamp  the  result  would  be  otherwise,^  for  the 
signer  has  then  indicated  the  existence  of  agency. 

Imperfection  Unknown, —  More  difficulty  arises  where  the 
slip  has  been  completely  filled  before  it  is  offered  in  negotia- 
tion —  where  it  has  the  appearance  to  the  transferee  of  having 
been  issued  in  perfect  form.  Upon  this  point  the  cases  are 
far  from  satisfactory ;  due  probably  to  oversight  of  the  law  of 
estoppel.  For  the  question  is  not,  Was  there  sufficient  au- 
thority to  fill  up  the  slip?  nor  yet,  Was  it  the  signer's  inten- 
tion that  a  note  should  be  made  of  it;  but  Did  the  signer  as- 
sist the  fraud  in  such  manner  as  to  estop  him  from  alleging 
defect  upon  either  of  these  grounds? — has  he  exercised  "an 
appropriate  measure  of  prudence  to  avoid  causing  harm "  to 
others.-  Some  of  the  cases  are  cited  in  the  notes.*  They  are 
not  reducible  to  any  principle. 

To  the  present  writer  there  is  little  difference  between  the 
case  of  a  paper  partially  blank  and  one  altogether  blank, 
where  the  authority  to  fill  up  has  been  violated ;  for  in  both 
there  are  fraud  and  forgery,  assisted  by  a  signature  intrusted 
to  a  rascal.  In  both  the  person  who  has  selected  the  swindler 
and  not  the  person  cheated  by  him  should  lose.* 

1 45  &  46  Vic  (Imp.),  ch.  61,  g  20.  84  Me.  349;  24  AtL  R.  864.    See  a  val- 

5*  Ante,  p.  30.  uable  judgment  of  Denio,  J.,  in  Van 

»  McDonald  v.  Muscatine  (1869),  27  Duzer  v.  Howe  (1860),  21  N.  Y.  531. 

Iowa,  319;  Abbott  v.  Rose  (1873),  63  «See  reraarka,  jxw/,  p.  463  £f. 

Me.  194;  Breckenridge  v. Lewis (1892), 
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SUMMARY. 

As  to  negotiable  iDstruments  we  may  then  say: 

1.  If  when  in  complete  form  they  are  intrusted  to  other  per- 
sons, either  for  custody  merely  or  to  be  delivered  upon  the 
happening  of  a  contingency,  the  obligors  will  be  liable  upon 
them  to  holders  in  due  course,  although  the  authority  of  the 
person  intrusted  is  exceeded. 

2.  Obligors  will  also  be  liable  in  like  cases,  even  if  the  instru- 
ments have  in  them  certain  blanks,  whether  the  existence  of 
such  blanks  were  or  were  not  known  to  the  transferees. 

3.  If  the  papers  were  altogether  blank,  save  for  the  signa- 
ture, the  obligors  will  be  liable  if  the  transferees  were  not 
aware  of  the  imperfection  at  the  time  of  negotiation,  but  not 
liable  if  the  transferees  knew  of  the  defects. 

4.  Estoppel  is  the  true  ground  for  decision  in  all  such  cases. 

B.   NON-NEOOTIABLB   INSTRUMENTS. 

Deeds. —  Before  considering,  as  a  class,  documents  which  are 
usually  termed  "  non-negotiable,"  we  must  ascertain  \vhether 
or  not  deeds,  because  of  their  sealed  character,  can  be  properly 
combined  with  others  of  the  class  when  treating  of  estoppel. 
It  has  been  said  that 

**a  deed  delivered  without  the  knowledge,  consent  or  acquiescence  of  the 
grnintor  is  no  more  effectual  to  pass  title  to  the  grantee  than  if  it  were  a 
total  forgery."  i 

And  it  is  therefore  sometimes  held  that  if  a  deed  be  de- 
posited in  escrow  with  instructions  to  deliver  it  upon  a  certain 
contingency,  and  it  be  otherwise  delivered,  and  the  grantee 
convey  to  an  innocent  purchaser,  that  the  deed  is  altogether 
inoperative.' 

Putting  a  stronger  case:  Suppose  that  the  deed  is  not  only 
incomplete  as  to  delivery,  but  that  it  has  some  blanks  in  it  which 
unknown  to  the  grantee  are  filled  up  without  authority  before 
it  ifi  banded  to  him.  Can  estoppel  avail?  In  such  a  case  Mar- 
tin, B.,  said  there  was  no  authority  which  shows  that 

•*  where  a  deed  is  not  the  deed  of  the  party,  he  may  be  estof)ped,  by  negli- 
gence or  carelessness  on  his  part,  from  beiug  permitted  to  aver  that  it  is 
not"' 

AQenry  v.  Carson  (1884),  96  Ind.  t.  Ayer  (1895),  26  Oreg.  589;  89  Paa 

423L    And  see  Everts  v.  Agnes  (1857),  K  1. 

4  Wis*  856;  6  WK  445;  Chipman  v.  -See  cases  in  preceding  note. 

Tucker (1875X38  Wis. 48;  Harkraeder  ^Swau  v.  North  R  A.  (1S63),  7  H. 

T.  Clayton  (1877X  06  Miss.  883;  Alien  &  N.  649;  81  L.  J.  Ex.  425. 
89 
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faith,  the  invalidity  of  a  deed  which,  either  by  words  or  conduct,  they  have 
asserted  to  be  valid  and  upon  which  the  othei3  have  acted."  ^ 

It  would  be  extraordinary  if  deeds  were  to  be  placed  outside 
the  reach  of  the  principles  of  estoppel.  If  a  deed  or  any  other 
document  has  in  reality  not  been  executed  by  a  party  to  it,  but 
if  he  represents  that  it  has,  and  it  appears  so  to  have  been, 
why  should  he  not  be  estopped  ?  If,  for  example,  a  man  signs 
and  seals  a  document,  and  procures  it  to  be  attested*  in  the 
usual  form,'  and  if  afterwards  some  blanks  which  he  has  left 
in  it  are  filled  u|^  and  upon  the  faith  of  the  document  in  its 
completed  form  some  one  changes  his  position,  the  signer  ought 
to  be  estopped. 

At  all  events,  the  only  point  that  we  have  in  hand  at  pres- 
ent is  that  the  presence  of  a  seal  does  not  oust  the  application 
of  estoppel.  Lord  Mansfield  was  not  much  troubled  because 
of  a  seal,  in  Texira  v.  JEvans; '  and  although  he  was  overruled 
upon  the  ground  that  authority  to  complete  a  deed  must  be  by 
deed,*  yet  we  have  now  estoppel  wherewith  to  reply  that  lack 
of  authority  is  granted  but  is  quite  immaterial. 

A  very  recent  (1899)  writer  in  the  United  States'  adheres  to 
the  old  rule,  saying  that  it  is  still  the  law  where  the  distinction 
between  sealed  and  unsealed  documents  continues.  And  no 
doubt  there  are  many  cases  which  so  say;  but  they  all  over- 
look the  estoppel  point,  which  nevertheless  is  by  no  means  with- 
out exposition  and  application  in  that  country.*  And  there 
can  be  little  doubt  that  the  American  cases  overwhelminglv 
hold  that  if  a  bond  be  executed  by  a  surety^  and  handed  to  the 
principal  debtor  with  a  condition  that  it  is  not  to  be  delivered 
imless  executed  by  another  surety;  and  if  the  bond  be  deliv- 
ered without  fulfillment  of  the  condition,  and  without  further 
intervention  of  the  surety,  he  is  liable^  The  language  of 
Turner,  L.  J.,  is  to  the  same  effect: 

••If  a  party  wiU  leave  a  deed  executed  by  him  in  the  liands  of  another 


ild.;  2  a  &  C.  177;  32  L.  J.  Ex. 
274.    See  also  per  Erie,  C.  J. 

'An  attestation  clause  is  evidence 
of  delivery.  Evans  v.  Grey  (1882),  9 
Im  R  Ir.  539. 

s  Cited  1  Anst  228. 

*Hibblewhite  v.  McMorin  (1S40),  8 
U.  A  W.  200;  Squire  v.  Whittbn 
(1848).  1  H.  U  C.  33a 

*  Randolph  on  Commercial  Paper, 


g  184.  See  a  better  opinion  in  Wash- 
burn on  R.  P.  (5th  ed.),  vol.  3,  p  256, 
note. 

6  See  State  v.  Pepper  (1869).  31  Ind. 
76;  Smith  v.  Peoria  (1871).  59  111.412; 
Bartlett  v.  Board,  id.  :-J64.  The  case 
of  State  V.  Dean  (1807),  40  Mo.  464, 
probably  goes  too  far.  for  there  was 
no  ground  of  estoppel  in  it. 

7  State  V.  Peck  (1865),  53  Me.  284; 
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person,  and  that  deed  so  left  in  his  hands  is  made  by  him  a  security  to  a 
third  party,  who  acts  honestly  and  fairly  in  the  transaction,  I  am  by  no 
means  satisfied  that  it  is  competent  for  the  person  who  has  left  the  deed 
in  his  hands  to  set  up  against  the  third  party,  who  has  honestly  taken  it 
as  security,  the  fact,  if  &ct  it  be,  of  fraud  having  been  committed  upon 
the  person  having  it."  > 

Perhaps  enough  has  now  been  said  to  warrant  the  inclusion 
of  deeds  with  other  "non-negotiable"  instruments  in  the  re- 
marks which  have  to  be  made  concerning  them. 

Completed  JVon-negotiaile  Instruments. —  N"o  distinction  upon 
principle  can  be  made  between  negotiable  and  non-negotiable 
instruments  which  have  been  intrusted  to  some  person  either 
for  custody  merely,  or  to  be  delivered  upon  the  happening  of 
some  contingency,  when  the  decision  of  such  cases  is  based 
upon  estoppel.  No  doubt  if  we  were  to  admit  considerations 
of  law  merchant  and  negotiability  (as  to  which  see  chapter 
XXIV) ;  or  if  we  referred  the  point  to  the  law  of  agency  merely ; 
or  if  we  ran  wreck  upon  the  theory  that  authority  to  complete 
a  deed  must  itself  be  by  deed,  we  might  have  to  say  that  al- 
though the  makers  of  the  deeds  "  themselves  have  created  the 
agency  or  trust  by  means  of  which  the  fraud  .  .  .  has  been 
committed,"  yet  they  are  saved  by  the  presence  of  a  seal.  But 
the  law  of  estoppel  disregards  all  such  points.  It  fixes  atten- 
tion upon  the  fact  that  the  purchaser  has  changed  his  position 
upon  the  faith  of  some  misrepresentation  of  ownership;  that 
the  person  who  "created  the  agency  or  trust"  assisted  the  mis- 
representation and  made  it  credible;  and  declares  that  by  rea- 
son of  such  assisted  misrepresentation  he  ought  to  be  estopped  — 
seal  or  no  seal  very  immaterial. 

Smith  V.  Peoria  (1871),  59  lU.  412;  458;  and  the  Canadian  case,  Beg.  ▼. 

McCormick  v.   Bay  City  (1874),  23  Chesley  (1889),  16    a  G   Can.  806w 

Mich.  457;  Nash  v.  Frigate  (1874),  24  See  as  Co  a  mortgage.  Garland  v. 

Grat.  (Va.)  202;  Hunt  v.  States  (1876),  Wells  (1883),  15  Neb.  298;  18  N.  W.  R 

5:^  Ind.  321;  State  v.  Potter  (1876),  63  132;  HolHa  v.  Harris  (1892).  96  Ala. 

Mo.  212;  Brown  v.  Probate  (1880),  42  288;  11  S.  R,  877;  Lloyds  v.  Bullock 

Mich.  501 ;  4  N.  W.  R.  195;  Lyttle  v.  (1896),  2  Ch.  192;  65  L.  J.  Oi.  680.     A 

Cozard  (1882),  21  W.  Va.  183;  Pala-  case   of   forced  delivery,  Gould  r. 

cios  V.  Brasher  (1893),  18  Cola  593;  34  Wise  (1893),  108  CaL  865;  82  Pac.  R 

Pac.  R.  251;  Rose  v.  Douglas  (1893),  576;  41  Pac.  R.  40a 

52  Kan.  451;  34  Paa  R  1046;   Dol-  i  Greenfield  V.  Edwards  (18A5),  2 

beer  v.  Livingston  (1S93),   100  Cal.  DeG.,J.&&59a  And  see  per  Wilde, 

617;  35  Pac.  R.  328;  Crystal  Lake  v.  B.,  in  Swan  v.  North  B.  A.  (1868),  7 

Hill  (1896),  100  Mich.  246;  67  N.  W.  H.  &  N.  681;  81  L.  J.  Ex.  425;  Ben- 

R.   121;  Stoner  v.   Keith  (1896),  48  terick  v.  London  (1898),2  Gh.  141;  92 

Neb.  279;  67  N.  W.    R  311;  Hart  v.  L.  J.  Ch.  85a 
Mead  (1897).  53  Neh.  153;  73  N.  W.  R 


EXECUTION   01*  BOCCHBNTS.  453 

Bat  of  coarse  we  will  not  apply  this  principle  unless  the  as- 
sistance referred  to  has  been  of  effective  quality.  If  a  deed 
from  A.  to  B.  has  been  delivered  in  escrow  and  been  improp- 
erly handed  over,  and  B.'  afterwards  sells  the  property  to  C, 

A.  ought  to  be  estopped  because  of  the  ostensible  ownership  of 

B.  But  B.  could  not  claim  the  same  estoppel;  for  he  did  not 
act  upon  any  representation  of  ownership  —  he  did  not  think 
that  the  custodian  of  the  deed  was  the  owner  of  the  property. 
He  knew  that  he  was  an  agent  merely;  and  as  to  the  extent  of 
authority,  inquiry  ought  to  have  been  made  —  as  in  other  cases. 

BlankB  in  Non-negotiable  Instruments. —  Let  it  be  remem- 
bered that  with  reference  to  bills  and  notes  we  found  two  prin- 
ciples of  estoppel  in  operation : 

1.  "Where  an  agent  exceeds  his  authority  the  principal  may 
be  estopped  from  denying  the  existence  of  the  assumed  author- 
ity, if  he  has  enabled  the  agent  to  mislead  the  person  with 
whom  he  dealt.  That  principle  was  applied  in  this  way:  In- 
trusting a  person  with  a  blank  note  is  evidence  of  such  person's 
authority  to  fill  it  up  as  he  pleases;  therefore  the  signer  of  a 
blank  note  is  estopped  from  denying  the  existence  of  such  au- 
thority as  against  any  one  who  dealt  upon  the  faith  of  the 
appearance  of  authority. 

2.  If  the  blanks  have  been  filled  up  prior  to  delivery  of  the 
document  then  also  the  signer  is  estopped,  not  because  of  os- 
tensible agency  (for  nothing  in  this  case  is  known  of  agency), 
but  because  of  the  appearance  of  an  originally  completed  docu- 
ment, for  which  appearance  the  signer  is,  by  his  assistance  ren- 
dered to  the  fraud,  responsible. 

Now  observe  that  there  is  nothing  in  these  two  principles 
which  suggests  their  limitation  to  cases  of  bills  and  notes;  and 
that  there  can  be  no  reason  why  persons  who  have  been  misled 
by  other  documents  in  similar  ways  should  not  have  the  like 
benefit  of  the  law  of  estoppel.^ 

Blanks  Known  to  t/ie  Transferee. —  For  example,  it  has  been 
quite  customary  to  execute  transfers  of  shares  leaving  the  name 
of  the  transferee  blank;  and  the  hiatus  is  filled  up  only  when 
some  one  of  the  successive  owners  desires  to  register  the  trans- 
fer.  Of  such  instruments  Lord  Mansfield  would  no  doubt  have 

1  Angle  V.  N.  W.  Mutual  (J8:r)),  92  Brown  (1894),  59  Ma  App.  ^161:  Jewel 
tX.   a  389;    New    England,  eta  v.    v.  Rock  River  (1881),  101  IlL  57. 
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of  it  is  not  the  natural  oonseqaence  of  the  maker  losing  it? 
Yet  in  such  case  the  author  thinks  that  there  may  be  liabil- 
ity and  estoppel.  If  in  both  cases  there  is  the  criminal  appro- 
priation of  another  person's  property,  and  in  both  an  inno- 
cent purchaser  for  value,  ought  not  the  result  in  both  to  be 
the  same  ? 

Baxendal^  v.  Bennett —  In  the  well-known  case  of  Baxend^le 
V.  Bennett^  a  blank  acceptance  was  returned  before  issued  to 
the  acceptor,  who  put  it  in  a  drawer  from  which  it  was  stolen. 
It  was  held  that  the  acceptor  was  not  liable.  Bramwell,  L.  J., 
said: 

''Is  it  not  a  rule  that  every  one  has  a  right  to  suppose  that  a  crime  wiU 
not  be  committed  and  to  act  on  that  belief?  ...  If  suppose  there  was 
no  stamp  law«  and  a  man  simply  wrote  his  name,  and  the  paper  was  stolen 
from  him,  and  somebody  put  a  form  of  check  or  bill  to  the  signature, 
would  the  signer  be  liable  r  " 

Referring  to  Young  v.  Grote  and  Ingham  v.  Primrose^  he 
said  that  they 

**go  a  long  way  to  justify  the  judgment;  but  in  all  those  cases,  and  in  all 
the  others  when  the  alleged  maker  or  acceptor  has  been  held  liable,  he  has 
▼oluntaril^  j>arted  with  the  instrument;  it  has  not  been  got  from  him  by 
the  commission  of  a  crime.  This  undoubtedly  is  a  distinction,  and  a  real 
distinction." 

Brett,  L.  J.,  put  the  case  upon  this  ground: 

"Whether  the  acceptor  of  a  blank  bill  is  liable  on  it  depends  upon  his 
having  issued  the  acceptance  intending  it  to  be  used."^ 

A  Crucial  Question. —  Lord  Justice  Bram well's  question  is  a 
crncial  one;  and  if,  as«  he  assumes,  there  is  but  one  possible 
answer  to  it,  much  diliiculty  will  arise  in  drawing  an  intelli- 
gible line  between  cases  in  which  there  is  liability  and  those  in 
which  there  is  none. 

The  point  is  simply  this:  A  man  has  a  habit  of  writing  liis 
name  upon  blank  forms  of  promissory  notes,  and  leaving  them 
carelessly  within  reach  of  every  one;  somebody  fills  in  the 
blanks  in  one  of  the  papers,  and  passes  it  to  a  lona  fide  holder 
for  value;  is  the  signer  liable?  Or  (to  bring  the  case  more 
clearly  within  the  Lord  Justice's  language),  suppose  that  the 
note  was  put  "in  an  unlocked  drawer  in  a  de^k  to  which  clerks 

U1878)  3  Q.  R  D.  525;  47  L.  J.  Q.  a  otherwise  held  in  Gould  v.  Legee 

624.  (1856),  5  Duer,  270;    differing  from 

'This  distinction  has  found  favor  the  earlier  case  of  Hall  v.  Wilson 

in  New  York.    Ledwick  v.  McKim  (ISiai,  16  Barb.  555.   See  also  Scliuyl- 

(1878),  5a  N.  Y.  807;  Davis  v.   Best  kill  v.  Copley  (1S71),  07  Pa.  St  886; 

(1887).  105  N.  Y.  fi7.    It  had  been  Kagel  v.  Totten  (1882),  59  Md.  447. 
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an  instrument  ^^  intending  it  to  be  used/'  and  in  neither  case 
was  there  any  issue,  or  any  suoh  intention. 

Williams,  J.,  on  the  other  hand,  would  agree  with  Mr.  Dan- 
iel's contention  as  to  a  complete  instrument: 

"It  18  we  think  settled  law  that  if  the  defendant  had  drawn  a  ofaeok, 
and  before  he  had  issued  it  he  had  lost  it,  or  if  it  had  been  stolen  from 
him,  and  it  had  afterwards  found  its  way  into  the  hands  of  a  holder  for 
Talue  without  notice  who  had  sued  the  defendant  upon  it,  he  would  have 
had  no  answer  to  the  action.  So  if  he  had  indorsed  in  blank  a  bill  pay- 
able to  his  order,  and  it  had  been  lost  or  stolen  before  he  delivered  it  to 
4Uiy  one  as  indorsee.  The  reason  is,  that  such  negotiable  instruments  have 
by  the  law  merchant  become  part  of  the  mercantile  currency  of  the  coun- 
try; and,  in  order  that  this  may  not  be  impeded,  it  is  requisite  that  inno- 
cent holders  for  value  should  have  a  right  to  enforce  payment  of  them 
against  thoee  who  by  making  them  have  caused  them  to  be  a  part  of  such 
currency."  i  • 

And  Cookburn,  C.  J.,  may  be  taken  to  hav^  thought  that 
there  would  be  liability  even  when  the  instrument  had  not 
been  completed  prior  to  its  being  feloniously  applied,  for  in 
Walson  V.  liuaselP  he  said: 

**I  consider  the  law  to  be  now  quite  settled,  that  if  a  person  puts  his 
name  to  a  paper  which  either  is.  or  by  being  filled  up  or  indorsed  may  be, 
converted  into  a  negotiable  security,  and  allows  such  paper  to  get  into  the 
hands  of  another  person,  who  transfers  the  same  to  a  holder  for  consider- 
ation and  without  notice,  such  party  is  liable  to  such  bona  fide  holder. 
however  fraudulent  or  felonious  as  against  him  the  transfer  of  the  security 
may  have  been." 

Criticism  of  Present  Rules. —  It  is  hard  to  get  a  footing  here. 
Lord  Justice  Bramwell's  rule  that  every  one  may  safely  act 
upon  the  supposition  that  a  crime  will  not  be  committed  finds 
ample  contradiction  not  only  as  to  one's  own  interests  (as  an 
overwhelming  matter  of  fact),  but  with  regard  to  the  interests 
of  others  in  various  departments  of  the  law.  In  the  realm  of 
torts  many  examples  are  met  with ;  and  the  law  of  estoppel  by 
misrepresentation  is  largely  founded  upon  the  contrary  view. 
Kot,  however,  to  leave  the  subject  of  bills  and  notes,  the  foU 
lowing  may  be  taken  to  be  undisputed  law : 

''The  misapplication  of  a  genuine  signature,  written  across  a  slip  of 
stamped  paper  (which  transaction  being  a  forgery  would  in  ordinary  cases 
oouvey  no  title),  may  give  a  good  title  to  any  sum  fraudulently  inscribed, 
within  the  limits  of  the  stamp." ^ 

And  it  can  hardly  be  argued  that  if  the  signer  of  a  slip  of 
paper  may  be  made  liable  by  forgery,  it  is  beyond  the  bounds 

1  Ingham  ▼.  Primrose  (1859),  7  C.  «Per  Byles,  J.,  in  Swan  v.  North 
a  N.  a  82;  28  L.  J.  a  P.  294.  British  (1863),  2  H.  &  C.  185.  (See  the 

<(18d2)  SI  L.  J.  804.    And  see  Mo-    report  in  32  L.  J.  Ex.  277.) 
Innis  T.  MUton  (1870),  80  U.  C.  Q.  & 
4ML 
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of  reason  to  bold  that  the  signer  of  a  completed  note  may  be 
made  liable  by  larcen}'. 
The  distinction  of  Lord  Justice  Brett: 

"  Whether  the  acceptor  of  a  blank  biU  is  liable  on  it  depends  upon  his 
having  issued  the  acceptance  intending  it  to  be  used," 

must,  of  course,  be  subject  to  this:  that  the  acceptor  may  be 
estopped  from  denying  the  issue  of  the  bill,  and  his  intentions 
with  regard  to  it,  by  appearances  for  which  he  is  responsible. 
And  the  argument  comes  back  once  more  to  the  question  of 

"  the  duty  of  fellow-citizens  to  observe  in  varying  circumstances  an  ap- 
propriate measure  of  prudence  to  avoid  causing  harm  to  others  "i— 

the  duty,  in  this  case,  of  preventing  the  appearance  of  a  note 
issued  and  intencted  to  be  used.    May  it  not  be  said  that 

"It  is  the  duty  of  the  maker  of  the  note  to  guard  not  only  himself,  but  the 
public,  against  fraud  and  alteration  by  refusing  to  sign  negotiable  paper 
made  in  such  form  as  to  admit  of  fraudulent  practice  upon  them  with 
ease  and  without  ready  detection."  > 

Egoistio  and  Altruistic  Views. —  As  has  already  been  said,* 
there  are  two  views  which  may  be  taken  with  reference  to  the 
conduct  of  affairs  —  the  egoistic  and  the  altruistic.  According 
to  the  former,  as  applied  to  the  subject  in  hand,  I  may  sign  my 
name  to  as  many  pieces  of  paper  as  I  wish,  scattering  them 
broadcast  among  my  neighbors,  leaving  other  people  to  take 
the  risk  of  forgery ;  I  may  amuse  myself  by  signing  dozens  of 
completed  notes  and  carelessly  permit  ^'clerks  and  servants 
and  others  "  to  remove  them  if  they  please,  aware  that  not  I, 
but  other  people,  must  suffer  for  my  alleged  faith  in  universal 
honesty;  I  may,  with  easy  indifference,  leave  spaces  of  the 
most  tempting  character  in  notes  which  I  sign  and  issue,  and 
if  they  be  improperly  filled  and  my  seeming  liability  increased, 
I  may  saj^  that  I  acted  upon  the  assumption  that  there  was  no 
one  in  the  world  that  would  do  such  a  thing,  and  that  there 
are  places  to  which,  with  certain  difficulties  of  procedure,  such 
an  one  mav  be  sent. « 

According  to  the  altruistic  view,  I  shall  have  some  care  for 
the  interests  of  ray  fellow-citizens.  Being  perfectly'aware  that 
the  world  is  full  of  rascals,  and  that  my  pretense  of  other  be- 
lief is  absurd,  I  shall  not  furnish  them,  if  I  can  avoid  it,  with 
tempting  opportunities  for  defrauding  others.    As  I  would  not 

1  Pollock  on  Torts,  23.  See  arite,  (1875).  79  Pa.  St  870.  See  cases  te- 
ch. V,  pciHsinu  ferred  to  with  these  in  oh«  V. 

-Zimmerman  v.  Rote  (1«74),  75  Pa.  3 See  ch.  V. 
St.    191.    And  see    Brown   v.   Reed 
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indulge  myself  in  signing  slips  of  paper  were  the  risk  of  notes 
being  written  on  them  my  own,  so,  also,  shall  I  exercise  proper 
circumspection  where  there  is  danger  to  others.  And  as  notes 
are  made  for  use  and  not  for  storage,  I  shall  refrain  from  sign- 
ing them  until  they  are  needed,  or  at  least  so  draw  them  that 
they  may  not  be  immediately  negotiable.  I  would  do  that 
were  the  risk  my  own.* 

Ostensible  Ownership, —  Liability  in  all  such  cases  must  rest 
upon  the  principles  of  estoppel  by  ostensible  ownership.  A 
thief  appears  to  be  the  owner  of  the  instrument  which  he  pro- 
poses to  negotiate.  Possession  of  a  watch  does  not  indicate 
ownership;^  but  the  property  and  possession  of  bills  and  notes 
are  inseparable. 

"Every  bolder  of  the  bills  takes  the  property,  and  his  title  is  stamped  in 
the  bills  themselves."' 

Possession  of  a  bill  is  ostensible  ownership  of  it.  If  the 
real  owner  assists  in  the  misrepresentation  of  property  by  an 
ostensible  owner,  such  real  owner  ought  to  be  estopped  from 
setting  up  his  own  title.  And  it  is  hard  to  see  how  such  as- 
sistance can  more  effectually  be  afforded  than  by  bringing  into 
existence  that  which  from  its  very  nature  carries  with  it  a  rep- 
resentation of  ownership.  Did  I  write  upon  my  goods,  "  The 
bearer  is  the  owner  of  these,"  I  would  certainly  be  estopped 
from  setting  up  my  title  to  them,  even  though  some  one  tempted 
by  the  writing  had  stolon  them  from  me  and  passed  them  on. 
I  would  have  assisted  in  his  misrepresentation.  And  if  I  cre- 
ate a  document  which  carries  with  it  to  everybody  a  similar 
assertion,  I  ought  likewise  to  be  estopped.* 

Incomplete  Instruments, —  These  remarks  have  primary  ref- 
erence to  cases  of  completed  instruments  which  have  been  stolen 

^This    precaution    would    insure  ^Gabarron  v.  Kreeft  (1875),  L.  R. 

safety,  for  it  would  be  unreasonable  10  Ex.  281 ;  44  L.  J.  Ex.  238.    See  ch. 

to  hold  that  a  thief  could  effect  a  XXI. 

transfer  by  forging  ray  signature.  'Collins  v.  Martin  (1797),  1  Bos.  & 

First  Nat  Bank  v.  Bremer  (1893),  7  P.  651. 

Ind.  App^  085;  84  N.  E.  R.  1017.    See,  *Some  authorities  are,  however, 

however,  Wegner  v.  Second  Ward  otherwise.  Ledwick  v.  McKim(1873), 

a«K)X  44  N.  W.  R.  1096;  Tobin  v.  63N.Y.S07;  Hinckley  v.  Bank  (1881), 

Jlanhattsn(1803),57N.Y.  St.  R.856;  131  Mass.  147;  Bangor  v.  Robinson 

6  Miac.  R.  110;  26  N.  Y.  Supp.  14;  27  (1892),   52    Fed.   R.  620;    Young   v. 

id.  1124  And  aee  Leather  v.  Morgan  Brewster  (1895),  62  Ma  App.  62& 
(ISST),  117  U.  a  90;  Walters  v.  Tielk- 
meyer  (1897),  70  Ma  App.  371. 
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or  fonnd  and  subseqaently  passed  on.  Let  us  now  look  at  Mr» 
Daniel's  reasons  for  a  contrary  conclusion  in  the  case  of  in- 
complete instruments  —  those  in  which  blanks  have  been  lef t» 
He  mentions  five: 

1.  "No  trust  for  any  purpose  has  been  created,*'  But  there 
was  no  trust  either  in  the  case  of  the  completed  instrument. 

2.  "No  instrument  has  been  perfected."  Nor  in  the  other 
case  either;  for  delivery  is  necessary  to  a  perfected  note.^ 

3.  "  No  appearance  of  validity  has  been  given  it"  As  the- 
authorities  stand,  the  holder  of  a  blank  note  has  the  appear- 
ance of  authority  to  fill  it  up.  A  blank  note  is  then  just  as 
available  in  the  hands  of  a  thief  as  is  a  completed  one.  There 
is  therefore  ita  both  cases  the  same  appearance  of  validity. 

4.  "  No  negligence  can  be  imputed."  But  there  is  exactly 
the  same  negligence  in  the  one  case  as  in  the  other. 

5.  "  If  the  blank  be  filled  it  is  sheer  forgery,  in  which  the 
maker  is  in  no  wise  involved."    And  in  the  case  of  the  com- 
pleted note  there  is  sheer  larceny,  "  in  which  the  maker  is  io 
no  wise  involved;"  and  also  the  wrongful  emission  of  the  doc- 
ument which  may  well  be  argued  to  be  a  further  criminal  act. 

It  is  difficult  then  to  see  any  ground  for  distinction  between 
a  complete  and  an  incomplete  note.  They  are  equally  nego- 
tiable, and  over  both  the  maker  ought  to  exercise  the  same 
vigilance  and  control. 

Among  the  authorities  relating  to  instruments  fraudulently 
appropriated  the  much-discussed  case  of  Ingham  v.  Primrose  ^ 
may  be  noticed.  A  drawer  of  a  bill  returned  it  to  the  accom- 
modation acceptor  unused.  The  acceptor,  intending  to  cancel 
it,  tore  it  into  two  pieces  and  threw  them  on  the  ground.  The 
drawer  picked  them  up,  pasted  them  together,  and  passed  the 
bill.  The  appearance  would  not  have  suggested  anything  but 
a  severance  for  more  secure  transmission.    The  acceptor  was- 

held  to  be  liable 

•'because  the  defendant,  by  abstaining  from  an  efifectual  canceUation  or 
destruction  of  the  bill,  has  led  to  the  plaintiffs  becoming  the  holder  of  it 

for  value." 

In  other  words,  he  has  provided  an  opportunity  or  occasion 
for  fraud  — has  by  his  negligence  made  credible  the  misrepre- 

1  See  the  Codes,  45  &  46  Vic  (Imp.),    » (1859)  7  C.  a  N.  a  83;  28  I*  J.  a 
ch.  61,  §  21;  53  Vic.  (Can.),  ch,  33,  P.  394. 
§21. 
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sentation  of  the  drawer  that  the  paper  was  a  real  obligation. 
He  is  therefore  estopped  from  denying  that  it  is  such. 

Although  the  case  has  been  seriously  questioned  in  Boxen- 
dale  v.  Bennettj^  the  writer  ventures  the  opinion  that  it  is  well 
founded,  and  ample  justification  for  it  can  be  found  in  the 
principles  of  the  law  of  estoppel.  There  seems  to  be  little 
reason  for  holding  an  acceptor  liable  upon  a  really  uncanceled 
bill  confided  to  another  person  who  fraudulently  negotiates  it, 
if  he  is  not  to  be  liable  upon  one  which  is  in  appearance  at 
least  nncanceled,  and  which  he  throws  down  in  the  presence 
of  the  person  to  whom  a  moment  before  it  had  been  confided. 
There  is  a  difference  in  the  acceptor's  intention,  no  doubt;  but 
none  in  the  facility  afforded  for  fraud,  and  none  in  the  posi- 
tion of  the  transferee. 

Signed  Slips.— It  distinction  between  a  completed  and  a 
blank  note  may  be  denied  (upon  the  ground  that  the  latter 
carries  with  it  ostensible  authority  to  fill  it  up),  the  same  argu- 
ment will  not  apply  when  comparing  the  case  of  a  completed 
note  with  that  of  a  mere  slip  of  paper  bearing  a  signature,  for 
there  is  not  in  that  case  any  appearance  of  authority  to  sub- 
scribe a  note.  If,  indeed,  a  stamp  required  by  the  local  law 
had  been  affixed  by  the  signer,  the  case  would  be  different  and 
within  the  statutory  law  as  to  blank  notes.^  But  if  the  slip  be 
entirely  blank  it  cannot  be  said  that  there  is  ostensible  au- 
thority  to  write  on  it  a  bill  or  note;  and  if  there  be  no  osten- 
sible authority  there  can  be  no  estoppel  by  appearance  of 

agency. 

This  remark,  however,  is  necessarily  limited  to  cases  in  which 
the  transferee  knew  that  the  superscription  had  been  added 
by  some  one  other  than  the  signer.'  If  the  instrument  be  in 
complete  form  when  offered  in  negotiation,  then  its  appear- 
ance indicates  that  the  body  of  it  was  written  prior  to  the  sig- 
nature; and  the  case  is  not  at  all  one  of  ostensible  authority 
to  fill  up  blanks.  In  such  a  case,  if  the  signer  is  to  be  liable, 
it  is  upon  the  ground  already  indicated,  namely, 
"the duty  of  fellowK)itizons  to  observe,  in  varying  circunistanceR.  an  ap- 
propriate measure  of  prudence  to  avoid  causing  harm  to  others.   * 

I  (1878)  8  Q.  B.  D.  532;  47  L.  J.  Q.        »  See  the  same  distinction  noticed, 

R  624.  «'^;^'  ^  ^^J-     ^ 

^F08t,  pp.  464,  465.     And  see  the        <See  ante,  p.  30. 
Codes,  45  &  46  Vic,  (Imp,),  ch.  61, 
S  20;  63  Via  (Can.),  ch.  33,  §  20. 
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signer  in  order  that  it  may  he  converted  into  a  hill,  it  operates  as  a  prima 
/acie  authority  to  fill  it  up  as  a  oomplete  bill  for  any  amount  the  stamp 
"will  cover." 

The  Canadian  Code  is  similar,  but  omits  all  reference  to 
stamps;  and  its  eflfect,  therefore,  is  to  declare  that  a  mere  signa- 
ture delivered  "  in  order  that  it  may  be  converted  into  a  bill 
operates  as  prima  facie  authority,"  etc.  The  transferee  must, 
therefore,  inquire  whether  it  was  delivered  for  the  purpose  of 
being  converted;  but  he  need  not  inquire  as  to  the  particulars 
of  the  authority,  or  as  to  any  conditions  attached  to  its  exer- 
cise. You  may  not  assume  that  there  was  any  authority  at  alL 
But  if  there  was,  you  may  assume  that  it  was  absolutely  un- 
limited and  nntrammeled  I 

Current  Practice. —  In  considering  the  cases  upon  the  sub- 
ject in  hand  one  cannot  help  attributing  their  rarity  to  the 
universal  existence  of  a  very  strong  sense  of  the  danger  of 
either  storing  blank  notes  or  distributing  signatures,  and  also 
of  the  absolute  necessity  for  care  with  regard  to  them.  Were 
a  well-known  merchant  to  amuse  himself  by  leaving  his  auto- 
graph on  blank  slips  of  paper  in  hotel  reading-rooms,  and 
were  some  rascal  to  superscribe  a  note  upon  one  of  them,  it 
would  seem  to  the  writer  to  be  a  mere  travesty  of  justice  to  say 
that  he  should  not  be  liable  (1)  because  he  did  not  intrust  the 
paper  to  any  one,  (2)  because  he  conferred  no  power  upon  any 
one,  and  (3)  because  he  was  not  guilty  of  any  negligence.  Mr. 
Daniel  is,  however,  of  a  different  opinion.     He  says:^ 

**  It  could  hardly  be  said  that  the  party  was  guilty  of  any  negligence  in 
exercising  his  right  to  do  so  simple  a  thing  as  the  mere  writing  of  his 
name  when  he  attached  no  words  to  it  to  give  it  any  significance.'* 

But  cannot  it  fairly  be  argued  that  the  negligence  consists 
in  attaching  "  no  words  to  it."  When  it  is  considered  that 
there  are  so  many  simple  methods  of  protecting  an  autograph 
from  misapplication  {e.  g,^  placing  it  at  the  top  of  the  page,  in- 
stead of  at  the  bottom;  superscribing  the  words  "Yours  very 
truly;"  filling  the  blank  above  with  a  pen-scratch)  —  methods 
which  are  adopted  by  probably  every  reasonable  business  man 
(despite  the  authorities  which  indicate  that  there  is  no  negli- 
gence in  doing  otherwise),  is  it  too  much  to  say  that  if  such 
simple,  every-day  precautions  are  neglected  there  is  sufficient 
carelessness  to  estop?    Is  there  not  in  this  region  also  a 

"duty  of  fellow-citizens  to  observe    ...    an  appropriate  measure  of 
prodenoe  to  avoid  causing  harm  to  others  ?"'^ 

1  On  Negotiable  Instruments,  85S.       '  Ante,  p.  80. 

an 


EXECUTION  OF  DOCUMENTS.  467 

there  is  nothing  bat  a  signatare,  can  it  be  said  that  there  is  a 
**  contract."  ^  Possibly  it  may  be  argued  that  the  clauses  quoted 
(assisted  by  section  20)  do  apply  to  the  case  of  blank  notes,  but 
that  the  legislation  does  not  touch  the  question  of  papers  carry- 
ing nothing  but  signatures. 

The  statute  does,  however,  take  us  away  from  the  principles 
of  Lords  Justices  Bramwell  and  Brett  above  dealt  with,  viz. : 
(1)  That  no  liability  can  arise  out  of  a  crime;  and  (2)  that  the 
question  of  liability  depends  upon  ^^  his  having  issued  the  ac- 
ceptance intending  it  to  be  used."  And  it  gives  some  effect  to 
the  principle  of  appropriate  prudence  where  the  interests  of 
others  are  involved. 

The  question  in  cases  not  provided  for  by  the  statute  ought  to 
be  whether  requisite  prudence  has  been  exercised.  Some  obser- 
vations upon  this  subject  are  to  be  found  in  a  preceding  chapter.^ 

B.   NON-NEGOTIABLE   INSTRUMENTS,   STOLEN   OE  FOUND. 

The  term  "negotiable"  is  being  used  in  this  chapter  in  its 
customary  acceptation.  But  the  term  is  inaccurate  and  mis- 
leading, and  in  considering  the  difference  between  "negotiable" 
and  "non-negotiable"  instruments  when  misapplied,  stolen  or 
found,  perusal  of  a  previous  chapter  is  recommended.'  Refer- 
ence is  also  requested,  for  the  purposes  of  the  present  section^ 
to  the  discussion  in  a  previous  part  of  this  chapter  of  the  mis- ' 
application  of  non-negotiable  instruments  by  persons  to  whose 
custody  they  had  been  confided.*  , 

In  considering  the  question  of  liability  upon  non-negotiable 
instruments  when  stolen  or  found,  as  indeed  all  other  questions 
relating  to  estoppel  by  misrepresentation, 

•*tlie  duty  of  fellow-citizens  to  observe  in  varying  circumstances  an  appro- 
priate measure  of  prudence  to  avoid  causing  harm  to  others"^ 

cannot  be  too  strongly  insisted  upon.  Opinion  will  vary  as  to 
the  degree  of  prudence  required ;  but  once  we  get  away  from  the 
idea  that  one  cannot  throw  the  burden  of  suggested  dishonesty 
on  other  people's  shoulders,  and  adopt  in  place  of  it  the  view 
that "  an  appropriate  measure  of  prudence  "  means  that  although 

^parties  cannot  prevent  forgery  being  committed,  they  must  use  reason- 
able care  not  to  afford  opportunity  for  it,"^ 

1  See  section  8  of  the  Code  as  to  the  *  Pollock  on  Torts,  22.    And  see 

requisites  of  a  contract  ch.  V,  passim, 

2Ch.  XXIV.  ante^  p.  295.  esociete  v.  Metropohtan  (1873).  27 

»Ch.  XXIV.  LT.  849. 
^Ante,  pw  aO« 
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n.   EXECUTION  FRAUDULENTLY   COMPLETED. 

A.  Kegotiable  instraments : 

(a)  Completed  instruments  intrnsted  to  other  persons 
will  carry  their  obligation  to  pay  with  them,  al- 
though the  authority  of  the  persons  intrusted  is 
exceeded. 

(h)  Blank  instruments  are  in  the  same  category. 

(c)  Signed  slips  will  carry  liability  if  the  transferee  had 
no  notice  of  their  original  imperfection;  otherwise 
there  is  no  liability. 
E.  Non-negotiable  instruments: 

(a)  Completed  instruments  intrusted  to  other  persons  will 
estop  the  signers  of  them  in  favor  of  those  who 
change  their  position  upon  the  faith  of  them. 

(i)  Blank  instruments  are  subject  to  the  same  principle; 

'  but  observe  that  where  the  existence  of  the  blanks 

is  known  to  the  estoppel-asserter,  he  will  be  safe  only 

in  cases  in  which  custom  authorizes  him  to  infer 

authority  to  fill  up  the  blanks. 

€.  Documents  stolen  or  found : 

(a)  Kegotiable  instruments: 

(1)  There  is  no  difference  between  complete  and 

incomplete  instruments. 

(2)  Kor  between  those  intended,  and  those  not  in- 

tended, to  be  issued. 

(3)  There  is  no  rule  that  every  one  has  a  right  to 

suppose  that  a  crime  will  not  be  committed, 
and  to  act  on  that  belief. 

(4)  Estoppel  declares  for  liability  in  all  such  cases. 

(5)  Signed  slips  are  distinguishable,  but  here  too  the 

rule  ought  to  exact  "an  appropriate  measure 
of  prudence  to  avoid  causing  harm  to  others." 
(Jf)  Non-negotiable  instruments: 

(1)  The  rule  just  quoted  ought  to  apply  to  all  sorts 

of  instruments. 

(2)  Stolen  or  found  company  bonds  pass  with  a 

good  title. 

(3)  The  law  is  approaching  the  same  conclusion  as 

to  company  shares. 

(4)  And  also  as  to  bills  of  lading. 
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(5)  Bat  a  mortgagee  is  thus  far  safe  as  against  dam- 

age through  abstraction  from  him  of  the  title- 
deeds. 

(6)  The  true  distinction  among  all  classes  of  doca- 

ments  ought  to  be  made  with  reference  to  the 
facility  with  which  they  lend  themselves  to 
fraud  —  failure  to  exercise  '^an  appropriate 
measure  of  prudence"  should  be  the  test  of 
estoppeL 
D.  The  classification  into  *' negotiable  "  and  ^^  non-negotiable '^ 
instruments  is  unscientific  and  misleading:. 


CHAPTER  XXVI. 

OSTENSIBLE  AGENCY  —  PRINCIPAL  AND  AGENT. 

The  principal  difBcuIties  in  the  way  of  scientific  treatment 
of  the  law  of  principal  and  agent  are  four:  (I)  the  vogue  of  se- 
rious misconceptions  relative  to  the  classiOcation  of  agents  into 
general  and  special;  (II)  lack  of  clear  appreciation  ol  the  appli- 
cation to  the  subject  of  the  principles  of  the  law  of  estoppel; 

(III)  misunderstanding  rs  to  the  effect  upon  an  unauthorized 
act  of  its  having  been  done  "for  the  master's  benefit;"  and 

(IV)  confusion  arising  out  of  the  phrase  "  within  the  scope  of 
bis  apparent  authority."  An  attempt  will  be  made  to  clear 
away  these  difficulties.  Their  discussion  will  form  the  four  chief 
divisions  of  the  present  chapter. 

Some  Propositions. 

It  will  be  well,  however,  to  interpose  and  tentatively  suggest 
a  few  simple  propositions: 

1.  A  man  cannot  be  bound  by  the  act  of  another  unless  he 
authorized  it.^ 

2.  Nevertheless,  if  he  personally  represents  that  he  has  au- 
thorized it,  and  on  the  faith  of  that  representation  some  third 
party  has  changed  his  position,  he  ought  to  be  estopped  from 
denying  the  existence  of  authority.  In  such  case  the  act  was, 
and  remains,  unauthorized;  but  there  is  estoppel  against  so 
saying. 

3.  Assisted  misrepresentation  also  will  estop:'  If  the  osten- 
sible agent  is  the  one  who  makes  the  representation  of  author- 
ity, and  the  supposed  principal  has  merely  assisted  that  repre- 
sentation—  done  that  which  has  made  it  credible  —  he  will  be 
as  much  estopped  as  if  he  had  himself  made  the  representation. 
For  example,  if  I  should  employ  a  broker  to  sell  some  shares, 
be  would  appear  to  have  all  the  authority  usually  possessed  by 
a  broker.'    Now  suppose  that  I  had  in  fact  limited  that  au- 

^ Ratification  as  a  ground  of  liabil-       ^  See  ante,  eh.  IV. 
ity  is  not  within  the  scope  of  the        'Pickering  v.  Busk  (1812),  15  Ea8t> 
chapter.  38.    And  see  infra. 
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important  that  we  should  be  able  to  say  exactly  how  many 
instances  make  up  the  magic  number?  Unless  indeed  we  are 
to  be  told  that  the  multitude  of  instances  spoken  of  are  not  in- 
stances of  particular  authority  at  all  (changing  mechanically 
into  general  authority),  but  instances,  all  of  them,  of  general 
authority.  In  which  event,  however,  a  new  difficulty  confronts 
%xsj  for  the  first  of  the  series  is  then,  ex  hypoihesiy  a  case  of 
^neral  authority;  while  according  to  our  definition  it  can  only 
foe  a  case  of  particular  authority,  for  it  is  "  confined  to  an  in- 
dividual instance." 

It  is  hard  to  see  how  the  extent  or  nature  of  an  agent's  au- 
thority can,  in  any  way,  depend  upon  the  frequency  or  in- 
f requency  of  the  employment.  Powers  of  all  and  every  sort, 
unlimited  as  well  as  the  most  restricted,  may  be  bestowed 
upon  the  agent  at  his  first  employment;  and  may  be  so  con- 
tinued throughout  his  life-time.  And  his  exercise  for  decades 
of  the  powers  which  are  given  him  cannot  alter,  or  affect,  or 
enlarge  their  extent. 

For  another  and  altogether  different  purpose,  no  doubt 
former  acts  of  agency  are  frequently  of  great  importance: 
You  want  to  prove  that  A.  is  B.'s  agent,  with  certain  powers; 
jind  you  know  that  on  previous  occasions  A.  so  acted  with  B.'s 
consent.  But  observe  that  these  previous  instances  (even 
though  there  be  a  multitude  of  them)  do  not  in  any  way  en- 
large or  affect  the  character  of  the  agency.^  They  are  merely 
evidence  of  an  express  grant  of  that  sort  of  authority  which 
the  agent  has  theretofore  exercised.  For  example,  a  servant 
has  been  accustomed  to  pledge  his  master's  credit  for  wine; 
the  master  refuses  to  pay  the  last  of  a  long  series  of  bills;  and 
evidence  is  given  of  the  previous  dealings  to  prove  that  the 
master  had  in  fact  authorized  the  pledge  of  his  credit  —  not 
to  show  that  the  servant  was  a  general  agent  or  any  other 
sort  of  an  agent,  but  to  prove  actual  grant  of  authority.  That 
is  the  full  extent  of  the  doctrine  of  "  a  multitude  of  instances." 
It  prove?  agency.^   It  does  not  alter  it.    A  long  course  of  deal- 

*Note  particularly  the  reasoning  instances,  see  Spooner  v.  Browning 

in  Spooner  ▼.  Browning  (15598X  1  Q.  (1898).  1  Q.  R  528;  67  L.  J.  Q.  R  339; 

&  58S;  67  L.  J.  Q.  B.  889.  Spooner    v.  Curamings    (1890),   151 

>**  A  single  Instance  repudiated.  Mass.  818;  38  N.  R  R  889;  Marsh  v. 

not  enough."    Stewart  t.  Rounds  French  (1899X  82  III  App^  76. 
0882),  7  Ont  App.  615^  As  to  several 
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ing  ^^  raises  a  presumption  that  the  agent  bad  actual  authority 
to  do  what  is  done  by  him ; "  ^  not  to  do  sometbing  else.* 

Mr.  Justice  Story,  in  his  work  on  Agency,'  refers  to  Lord 
Ellen  borough's  dictum  as  containing  "  tbe  true  distinction;" 
but  himself  frames  one  which  is  quite  different  from  it:^ 

"  A  special  agency  properly  exists  when  there  is  a  delegation  of  author- 
ity to  do  a  single  act;  a  general  agency  pro]>erly  exists  when  there  is  a 
delegation  to  do  aU  acts  connected  with  a  particular  trade,  business  or  em- 
ployment.*'* 

This  distinction  is  defective  because  (if  for  no  other  reason) 
its  classifications  are  not  sufficiently  discriminative  or  exhaust- 
ive.  For  example,  suppose  that  I  employ  a  broker  to  purchase 
all  the  stock  of  company  A.  that  he  can  from  time  to  time  ob- 
tain ;  but  insist  upon  his  acting  in  some  unusual  method.  Here 
I  employ  him  to  do  more  than  "a  single  act; "  and  yet  there  is 
no  '^ delegation  to  do  all  acts  connected"  with  his  business.  In 
which  category  is  such  a  case? 

Mr.  Campbell,  in  his  recent  work  on  "  Sale  of  Goods  and 
Commercial  Agency,"  refers  to  Lord  EUenborough's  dictum  as 
"  pregnant  language,  truly  indicating  a  distinction."  •  If  so,  one 
would  expect  to  find  a  factor,  and  a  broker,  in  the  same  cate- 
gory —  in  an  individual  instance  of  employment  both  of  them 
would  always  be  particular  agents;  and  the  line  would  be 
drawn  between  "an  individual  instance"  and  "a  multitude  of 
instances;"  and  not  between  persons  of  such  closely  allied  oc- 
cupations.   Nevertheless  Mr.  Campbell  says: 

"  A  factor  is  the  term  used  in  English  law  as  a  general  agent  having 
authority  to  sell."^ 

"  Nor  is  there  by  the  mere  fact  of  employment  as  a  broker  any  presump- 
tion of  general  authority.  Prima  facie  he  is  a  special  agent;  but  a  general 
authority  of  limited  extent  may  easily  be  inferred  from  a  coarse  of  deal* 
ing."  8 

Of  the  authority  of  partners,  Mr.  Campbell  says*  that  "every 
member  of  an  ordinary  partnership  is  its  general  agent"    But 

1  Wheeler    v.    Benton    (1897).  67        'Sec.  19. 
Minn.  293;  69  N.  W.  R  927;  Graves       *Sec.  17. 

V.  Horton  (1887),  38  Minn.  66;  85  N.  oPaley  on  Agency,  p^  2;  and  Ste- 

W.  R  568;  Lythe  v.  Bank  (1899),  26  phen*8  Ck)m.(9th  ed.),II,65,are  tothe 

S.  R.  6  (Ala.);  Marsh  v.  French  (1899),  same  effect.    And  see  Montgomery 

82  III.  App.  76.  V.  Hardaway  (1898),  104  Ala.  115;  Ift 

2  For  example,  the  receipt  of  rent  S.  R.  33b 

on    many    occasions    through    an  ^Page526t 

'ent  will  not  extend  the  authority  ^  Page  589.    And  see  pL  6iOl 

IS  to  cover  payment  to  the  agent  ^  Page  558, 

icind,  or  in  repairs.    Paisley   v.  'PageSSSL 
natyne  (1887),  4  Man.  255. 
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not  evidently  because  of  "a  multitude  of  instances;"  for  prior 
to  a  single  instance  there  is  the  same  authority  as  after  twenty 
years  of  action. 

In  the  oft-quoted  case  of  Fenn  v.  Harrison^  BuUer,  J.,  said : 

"I  agree  with  my  brother  Ashhurst  that  there  is  a  wide  distinction  be- 
tween general  and  particular  agents.  If  a  person  be  appointed  a  general 
agent,  as  in  the  case  of  a  factor  for  a  merchant  residing  abroad,  the  prin- 
cipal is  bound  by  his  acts.  But  an  agent  constituted  so  for  a  particular 
purpose  and  under  a  limited  and  circumscribed  power  cannot  bind  the 
principal  by  any  act  in  which  he  exceeds  his  authority;  for  that  would  be 
to  say  that  one  man  may  bind  another  against  his  consent." 

Is  there  any  such  distinction?  Here  is  the  crux  of  the  whole 
situation,  and  a  complete  understanding  of  it  will  banish  much 
difficulty :  "  The  principal  is  bound  by  the  acts  of  a  general 
agent;  but  a  particular  agent  cannot  bind  the  principal  by  any 
act  in  which  he  exceeds  his  authority."  If  this  were  really  the 
law  the  cases  would  be  replete  with  examinations  of  the  exact 
nature  of  the  distinction  between  general  and  special  agents. 
That  point  once  well  settled,  the  prescribed  result  in  each  case 
would  invariably  follow.  But  there  are  no  such  examinations, 
nothing  but  general  statements  of  the  nature  of  those  already 
referred  to,  and  no  analysis  of  them. 

Mr.  Broom's  statement  of  the  law  may  form  the  basis  of 
exposition :  ^ 

"An  important  difference  is  to  be  noted  between  a  'general '  and  a  'par- 
ticular '  agency;  for,  if  a  particular  agent  exceeds  his  authority,  his  prin- 
cipal is  not  bound  b^  what  he  does;  whereas  if  a  general  agent  exceeds 
bis  authority,  his  principal  is  bound,  provided  what  he  does  is  in  the  ordi- 
Dary  and  usual  scope  of  the  business  which  he  is  deputed  to  transact" 

Observe  the  proviso  —  the  principal  is  bound  by  the  acts  of 
a  general  agent,  not  in  all  cases,  but  only  (a  very  necessary 
qualification)  where  "  what  he  (the  agent)  does  is  within  the 
ordinary  and  usual  scope  of  the  business  which  he  is  deputed 
to  transact."  What  is  meant  is  this:  I  employ  a  general  agent 
in  a  certain  business;  such  agents  usually  have  certain  powers 
bestowed  upon  them  by  their  principals;  m)''  agent  does  some- 
thing within  those  usual  powers,  but  something  which  I  have 
prohibited  him  from  doing;  and  I  am  bound  by  his  act.  The 
agent  exceeds  his  powers;  nevertheless  I  am  bound,' 

1(1790)  8  T.  R  762.  Bishop  v.  Troup  (1895),  61  111.  App. 

>C:ommon  Law  (8th  ed.),  575.    See  641;  Phoenix  v.  Gray  (1899),  82  &  R 

also  East  India  v.  Hensley  (1794),  1  R.  (Ga.)  948. 

Esp  183;  Banks  v.  Everst  (1886),  35  ^  Or  nither  I  am  estopped  from  de- 

687;  13  Paa  R,  141;  Catholic  nying  the  existence  of  authority. 
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from  him  the  power  to  do  some  of  these  things,  Waiving  this 
point,  what  is  meant,  no  doubt,  is  that ''  it  is  the  duty  of  the 
party  dealing  with"  a  particular  agent  "  to  ascertain  the  scope 
of  his  authority,"  whereas  there  is  no  such  duty  in  the  case  of  a 
general  agent;  and  a  particular  agent  is  one  "emploj'ed  in  a 
single  transaction,"  while  a  general  agent  is  one  employed  "  to 
perform  all  things  usual  in  a  line  of  business." 

Xow,  suppose  that  I  employ  a  broker  to  purchase  on  the 
stock  market  twenty  shares  of  certain  stock  for  me,  what  are 
his  powers?  and  what  sort  of  an  agent  is  he?  If  we  answer 
that  he  is  a  particular  agent  because  he  is  "employed  in  one 
single  transaction,"  then  every  one  dealing  with  him  must  in- 
quire into  the  exact  limit  of  his  authority  —  a  result  which  will 
not  be  asserted.^  And  if  we  reply  that  he  is  a  general  agent^ 
as  being  employed  "to  perform  all  things  usual  in  the  line  of 
business"  of  a  broker,  then  we  shall  probably  be  asked  as  to 
the  value  of  "one  single  transaction "  as  a  test  of  particular 
agency.  In  fact,  the  case  suggested  is  within  both  of  the  al- 
ternatives, and  would  therefore  have,  by  it,  to  be  decided  both 
ways. 

Mr.  Dicey  properly  criticises  the  statements  of  law  above 
quoted,  but  does  not  quite  rid  himself  of  the  current  ideas: 

**But  the  distinction  thus  laid  down  is  not,  it  is  submitted,  maintain- 
able,  sinoe  if  even  a  particular  agent  (though  the  t^rni  itself  is  not  a  very 
happy  one^)  is  held  out  to  other  persons  as  having  an  authority  beyond 
that  which  his  principal  intends  him  to  possess,  the  principal  wiU  be  bound 
up  to  the  extent  of  the  agent's  apparent  autliority.*  The  true  rule  seems 
to  be  that  an  apparent  authority  can  never  be  restrained  by  private  orders- 
from  the  principal  which  are  unknown  to  the  third  party;  but  that  a  par- 
ticular agent  as  being  employed  in  one  instance  only  can  rarely  have  any 
apparent  authority  whatever,  and  third  persons,  therefore,  must  as  a  gen- 
eral rule  trust  to  his  real  or  actual  authority/'^ 

Mr.  Dicey  clearly  sees  that  the  same  law  must  be  applied  to 
all  sorts  of  agencies,  but  retains  the  "one  instance  only,"  be- 
cause in  such  cases  he  says  the  agent  '*can  rarely  have  any 
apparent  authority  whatever."  But  the  cases  are  far  from  rare. 
On  the  contrary  they  are  multitudinous.  Every  day  there  are 
thousands  of  brokers  plying  their  vocation.  If  I  send  one  of 
them  into  the  market  he  has  "  an  apparent  authority,"  namely, 
that  authority  which  a  broker  usually  exercises  in  that  line  of 
business;  and  not  any  the  less  is  this  the  case  that  he  is  "em- 

^See  ante,  p.  478.  « Story  on  Agency,  sec.  127. 

'Byles  on  Bills  (8th  ed,),  29.  *  Dicey  on  Parties.  243,  n. 
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ciple  pervades  all  cases  of  agency,  whether  the  party  be  a  general  or  a  spe- 
cial agent.  But  nevertheless  the  distinction  between  general  and  special 
agents  is  not  unfounded  or  useless.    It  is  sufficient  to  solve  many  cases." 

So  far  as  the  present  writer  can  see,  however,  the  very  able 
author  makes  no  such  use  of  it;  and  if  it  be  true  that  "  the  same 
general  principle  pervades  all  cases  of  agency,"  it  is  difficult  to 
see  what  can  be  obtained  from  a  division  of  them  into  an  em- 
ployment on  one  occasion  and  an  employment  on  more  than  one, 

Mr.  Justice  Story  then  may  be  said  to  agree  that  in  con- 
sidering the  contractual  relation  between  the  principal  and  the 
third  party  the  same  general  principles  are  applicable,  whether 
the  agency  be  general  or  special.  Those  principles,  in  the  lan- 
guage of  estoppel,  are:  (1)  That  an  agent  cannot  bind  his 
principal  unless  he  has  authority  to  do  so;  but  (2)  that  never- 
theless the  principal  may  by  his  conduct  be  estopped  from 
asserting  the  lack  of  authority.  Not  observing  the  estoppel 
feature  of  the  case,  and  substituting  therefor  (as  the  writer 
thinks)  an  erroneous  principle,  Mr.  Justice  Story  (sec.  127,  n.) 
put  the  matter  in  this  way : 

"The  principle  which  pervades  all  cases  of  agency,  whether  it  be  a  gen- 
eral or  a  sf)ecial  agency,  is  this:  The  principal  is  bound  by  all  acts  of  his 
agent  within  the  scope  of  the  authority  which  he  holds  himself  out  to  the 
world  to  possess;  although  he  may  have  given  him  more  limited  private 
instructions  unknown  to  the  persons  dealing  with  him.  And  this  is  founded 
on  the  doctrine  that  where  one  of  two  persons  must  suffer  by  the  act 
of  a  third  person,  he  who  has  held  that  person  out  as  worthy  of  trust  and 
confidence,  and  having  authority  in  that  matter,  shall  be  bound  by  it.  It 
wiU  at  once  be  perceived  that  this  doctrine  is  eoually  applicable  to  all 
cases  of  agency,  whether  it  be  the  case  of  a  general  or  special  agency." 

If  this  paragraph  be  turned  (as  it  easil}'^  niay)  into  the  lan- 
guage of  estoppel,  it  would  declare  the  law  in  accordance  with 
the  present  writer's  contention;  and  if  it  would  then  be  correct 
there  can  be  no  reason  for  continuing  the  old  division  into  single 
and  multitudinous  instances. 

Mr.  Mechem,  while  giving  the  usual  distinction  between  gen- 
eral and  special  agents,^  points  out  that  "as  ordinarily  drawn  " 
it  is  "artificial  and  unsatisfactory,  if  not  positively  mislead- 
ing,"* and  suggests  the  following: 

"One  is  in  its  nature  limited  and  implies  limitations  of  power.  Of  these 
limitations  third  persons  must  inform  themselves,  unless  the  principal  has 
by  bis  words  or  conduct  held  out  the  agent  as  one  upon  whose  authority 
such  limitations  are  not  imposed.  The  otlier  is  in  its  nature  general  and 
unrestricted  by  other  limitations  than  those  which  confine  the  authority 
within  the  bounds  of  what  is  usual,  proper  and  necessary  under  like  cir- 
cumstancea  If  there  are  other  limitations  the  principal  must  disclose 
them."' 

1  On  Agency,  §  6.        2  id.,  g  284.   And  see  §g  279, 283,  287,  288.         3  §  285. 
81 
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To  test  the  validity  of  this  distinotion  let  us  recur  to  the  casa 
of  a  broker  employed  in  a  single  transaction,  and  let  us  ask 
again  whether  it  is  a  case  of  special  or  general  agency?  It  i& 
^'  in  its  nature  limited,''  and  so  special;  but  the  limitations  are 
confined  to  "  what  is  usual,  proper  and  necessary  under  like 
circumstances,"  and  so  the  agency  is  general.  In  fact  it  seems, 
to  be  a  case  (if  we  are  to  use  the  customary  terms)  within  the 
difficult  definition  of  Sheple}^  J.:* 

''A  special  agent  is  one  employed  for  a  particular  purpose  only.  He 
also  may  have  general  authority  to  accomplisn  that  purpose."' 

And  probably  if  our  present  phraseology  gives  us  special 
agents  with  general  powers,  and  (for  the  same  reason)  general 
agents  with  special  powers,  something  of  a  case  is  made  out  for 
the  revision  which  Mr.  Mechem  attempts. 

But  all  must  agree  that  the  powers  of  both  general  and  spe- 
cial agents  are  limited,  and  that  no  agent  of  any  kind  can  bind 
his  principal  by  an  ultra  vires  act  —  general  and  special  agents 
are  alike  so  circumscribed.  And  Mr.  Mechem  would  also  agree 
that  there  is  no  distinction  between  general  and  special  agency 
with  reference  to  the  estoppel  of  a  principal  by  holding  out  an 
agent  as  having  larger  powers  than  he  really  possesses.  Hia 
language  upon  this  point  is  well  worth  quotation : 

''It  may  therefore  be  stated  as  a  general  rule  that  whenever  a  person 
has  held  out  another  as  his  agent  authorized  to  act  for  him  in  a  given  ca- 
pacity, or  has  knowingly  and  without  dissent  permitted  such  other  to  act 
as  his  agent  in  such  capacity;  or  where  his  habits  and  course  of  doaling 
have  been  such  as  to  reasonably  warrant  the  presumption  that  such  other 
was  his  agent  authorized  to  act  in  the  capacity,  whether  it  be  in  a  single 
transaction  or  in  a  series  of  transactions,  his  authority  to  such  other  to 
act  for  him  in  that  capacity  will  be  conclusively  presumed  so  far  as  it  may 
be  necessary  to  protect  the  rights  of  third  parties  who  have  relied  tliereon 
in  good  faith  and  in  the  exercise  of  reasonable  prudence,  and  he  will  not 
be  permitted  to  deny  that  such  other  was  his  agent  authorized  to  do  the 
act  that  lie  assumed  to  do,  provided  that  such  acS  is  within  the  real  or  ap- 
parent scope  of  the  presumed  authority."* 

Summary. — We  may  then  say: 

1.  Ko  advantage  is  derivable  from  the  usual  division  of  agents 
into  general  and  special. 

1  Bryant  v.  ^loore  (1846),  26  Me.  87.  ticular  voyage,   too,  is   sometimes 

2Chicago  v.  Troup (1895),  6111.  App.  called  a  general  agent-.    Arthur  v. 

641,  may  perhaps   be   in   the  same  Barton  (1840),  6  M.  &  W.  148;  9  L.  J. 

category.     New   Albany  v.   Meyers  Ex.  187. 

(1890),  43  Mo.  App.  124,  was  the  case  ^On   Agency,  §  84    Approved  in 

of  a  general  agent  "in  a  particular  Johnson  v.  Hurley (1893),  115 Ma  513; 

line."  The  master  of  a  ship  on  a  par-  22  S.  W.  R.  492, 


PKINCIPAL  AND   AGENT.  483 

2.  For  in  all  cases  of  agency 

*'the  principal  is  always  bound  hj  the  acts  of  the  agent  up  to  the  extent 
of  the  agent  8  authority,  and  is  never  bound  beyond  the  extent  of  that  au- 
thority." 

3.  K'evertheless,  if  the  principal  should  untruly  represent  that 
his  agent  (any  sort  of  agent)  bad  authority  to  do  the  act  in 
question,  the  principal  would  be  estopped  from  denying  the 
authority. 

4.  And  if  he  assisted  tbe  agent's  misrepresentation  of  au- 
thority —  did  that  which  made  it  credible  —  then  also  he  would 
be  estopped. 

*  5.  ••  The  same  general  principle  pervades  all  cases  of  agency  whether 
the  party  be  a  general  or  a  special  agent." 

IL  Estoppel. 

Having  now  some  clear  idea  of  the  significance  of  individual 
and  multitudinous  instances,  let  attention  be  more  particularly 
directed  to  the  relation  of  estoppel  to  the  law  of  principal  and 
agent. 

It  has  been  said  that  although  an  act  be  unauthorized,  yet  if 
the  person  on  whose  behalf  it  was  assumed  to  be  done  was  re- 
sponsible for  the  appearance  of  real  authority  he  ought  to  be 
estopped  from  denying  its  existence.  For  the  purposes  of  dis- 
cussion let  the  subject  be  divided  into: 

1.  Cases  in  which  the  appearance  of  power  relates  to  the  ex- 
istence of  agency. 

2.  Cases  in  which  it  relates  to  the  extent  of  the  agency. 
But  for  the  purposes  of  discussion  and  clearness  only^;  for  if 
the  extent  of  the  agency  do  not  include  the  act  (Xo.  2),  then 
as  to  that  act  agency  does  not  exist  at  all  (Xo.  1).  And  con- 
trariwise, if  agency  exists  as  to  a  certain  act  (Xo.  1),  the  ex- 
tent of  the  agency  (No.  2),  ex  hypothesis  includes  the  act. 

(1)  JS8toj)j)el  as  to  Existence  of  Agency, —  Although  it  is  uni- 
versal knowledge  that  a  principal  may  be  bound  by  the  unau- 
thorized act  of  his  agent  (if  the  act  be  within  the  agent's 
ostensible  authority),  it  is  not  only  somewhat  unfamiliar,  but 
is  sometimes  denied  that  there  may  be  estoppel  where  there 
was  in  fact  no  agency  at  all,  but  only  the  appearance  of  agency. 

Yet  the  merest  reference  to  the  multitudinous  cases  which 
arise  in  the  law  of  partnership  ought  to  dispel  all  doubt  upon 
the  point.     Those  cases  are  so  numerous  that  a  special  chapter 


484  OSTENSIBLE  AGBNOT. 

of  this  work  is  devoted  to  their  consideration.  They  are  of 
this  sort :  A  man  appearing  to  be  a  member  of  a  partnership, 
but  in  reality  not  so,  is  saed  upon  the  firm's  obligation,  and  the 
question  is  as  to  bis  liability.  Observe  that  there  is  no  contro- 
versy whatever  as  to  the  extent  of  the  agency  of  one  member 
of  a  firm  to  bind  his  partners.  The  point  is,  was  the  defend- 
ant a  partner  at  all?  was  there  any  agency?  The  question  is 
as  to  existence  of  agency ;  and  this  is  to  be  settled  by  appear- 
ance of  agency  —  that  is,  by  estoppel.^ 

Many  cases  overlook  this  point.  Biggs  v,  Evans^  is  one  of 
the  most  notable  of  them.  The  owner  of  a  table-top  sent  it  to 
a  dealer  in  such  things,  accompanied  by  the  following  letter: 

*'  I  will  intrust  you  with  the  sale  of  my  opal  table  upon  the  following 
conditions:  That  the  table  shall  not  be  sold  to  any  person,  nor  at  any  price, 
without  my  authorization  is  first  obtained  that  such  sale  shaU  be  effected. 
That  the  check  handed  to  you  in  payment  for  the  table  shall  be  handed 
over  to  me  intact/'  etc. 

The  dealer,  disregarding  the  limitations  imposed,  sold  the 
table-top;  and  it  was  held  that  the  owner  was  not  bound  by  the 
sale.     Wills,  J.,  said : 

<'It  is  said  that  the  plaintiff  enabled  G.  to  sell  the  table-top  as  bis  own, 
and  that  his  doing  so  was  within  the  scope  of  his  authority  as  it  would  be 
understood  by  persons  who  dealt  with  him;  and  that  as  be  had  put  it  In 
the  power  of  G.  to  commit  the  fraud,  he  must  bear  the  loss.  I  think,  how- 
ever, that  a  fallacy  underlies  the  expression  that  he  enabled  G.  to  commit 
the  fraud.  In  one  sense,  and  one  only,  did  he  do  so.  He  gave  him  the 
corporal  possession  of  the  table-top,  and  it  was  that  power  that  enabled  G. 
to  sell  it  as  his  own,  or  by  way  of  a  transaction  within  the  scope  of  his 
apparent  authority,  as  a  person  carrying  on  a  business  in  which  sales  are 
habitually  effected.  But  it  is  quite  clear  that  it  requires  more  to  found 
the  argument  in  question.  In  one  sense  every  person  who  intrusts  an 
article  to  any  person  who  deals  in  second-hand  articles  of  that  descrip- 
tion enables  him,  if  so  disposed,  to  commit  a  fraud  by  selling  it  as  his 
own.  A  man  who  lends  a  book  to  a  second-hand  bookseller  puts  it  into 
his  power,  in  the  same  sense,  to  sell  it  as  his  own.  A  man  wno  intrusts 
goods  for  safe  custodv  to  a  wharfinger  who  also  deals  in  his  own  goods,  or 
in  other  people's  goods  intrusted  to  him  for  sale,  in  such  a  sense  enables 
him  to  commit  a  fraud  by  selling  them  to  a  customer.  But  such  a  trans- 
a(;tion  clearly  could  not  give  a  title  to  a  purchaser  as  against  the  owner. 
The  true  test  w,  I  take  iU  whether  the  authority  given  in  fact  is  of  such  a 
nature  as  to  cover  a  right  to  deal  with  the  article  at  all.    If  it  doe8»  and  the 

iThe  California  Civil  Code  provides  "general  or  special,  are  bound  at 

for  estoppel  as  to  existence  of  agency:  their  peril  to  ascertain  not  only  the 

"  An  agency  is  ostensible  when  the  fact  of  the  agency,  but  the  extent  of 

principal,  intentionally  or  by  want  the  authority,  and  in  case  either  is 

of  ordinary  care,  causes  a  third  per-  controverted  the  burden  of  proof  is 

son  to  believe  another  to  be  his  agent  upon  them  to  establish  it."    Lester 

who  is  not  really  employed  by  him."  v.  Snyder  (1898),  12  Cola  App,  851; 

Sec  2300.    And  see  Heald  v.  Henely  55  Pac  R.  615. 

(1891),89Cal.633;27Pac.R67.    Per-  «(1894)  1  Q.  R  88L 
sons  dealing  with  an  agent,  whether 
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dealing  effected  is  of  the  same  nature  as  the  dealinf^  contemplated  bj  the 
authority,  and  the  agent  carries  on  a  business  in  which  he  ordinarily 
effects  for  other  people  such  dispositions  as  he  does  effect,  what  he  has 
dene  is  within  the  general  authority  conferred;  and  any  limitations  im- 
posed as  to  the  terms  on  which,  or  manner  in  which,  he  is  to  sell  are  mat-, 
ters  which  may  give  a  right  of  action  by  the  principal,  but  cannot  affect 
the  person  who  contracts  with  the  agent.  The  foundation^  however,  of  the 
whcle  thing  is  tliat  the  agent  should  be  authorized  to  enter  into  some  trans- 
action.  Now,  in  the  present  case,  the  letter  taken  as  a  whole  shows  that 
the  table-top  never  wa^  intrusted  to  G.  to  sell.  He  was  forbidden  in  ex- 
press terms  to  sell  without  further  authority.'*  ^ 

This  judgmeDt  would  limit  the  application  of  estoppel  to 
cases  in  which  there  has  been  some  minor  departure  from  an 
authorized  course.  There  must  be  (1)  authority  to  do  some- 
thing; (2)  something  done  '^of  the  same  nature  as  the  dealings 
contemplated  by  the  authority ; "  and  (3)  a  departure  merely 
as  to  terms  or  manner.  In  other  words,  there  must  as  a 
"foundation  of  the  whole  thing"  be  some  agency.  The  au- 
thority of  the  agent  may  be  exceeded,  but  agency  itself  cannot 
be  constituted  by  estoppel. 

Simplify  the  case:  Suppose  that  a  man  is  in  reality  not  my 
agent,  but  I  tell  some  person  that  he  is,  or  stand  by  while  he 
professes  to  act  as  my  agent,  would  I  not  be  estopped  as  against 
any  one  misled  by  my  conduct?'  If  I  stood  by  while  another 
person  pretended  to  own  my  goods,  and  sold  them  as  owner 
to  an  innocent  purchaser,  I  certainly  would  be  estopped  be- 
cause of  the  ostensible  ownership.  The  case  cannot  be  differ- 
ent if  the  vendor  pretended  to  be  my  agent.  It  is  only  changecj 
to  an  instance  of  ostensible  agency. 

This,  however,  is  not  the  only  answer  to  the  remarks  of  Mr. 
Justice  Wills.  There  is  this  further:  that  the  case  was  probr 
ably  not  one  of  ostensible  agency  at  all,  but  one  of  ostensible 
ownership;'  and  the  principles  of  the  two  classes  of  cases  are 
confounded  together  in  the  judgment.  Note  that  the  learned 
judge  observes  that  the  contention  was  "  that  the  plaintiff  en- 
abled G.  to  sell  the  table-top  as  his  own;"  and  that  his  answer 
to  this  is  that  (changing  over  to  ostensible  agency) 

"the  true  test  is,  I  take  it,  whether  the  authority  given  in  fact  is  of  such 
a  nature  as  to  cover  a  right  to  deal  with  the  article  at  all." 

But  the  question  is  not  one  of  authority  or  agency  at  all. 
Admittedly  there  was  no  agency ;  and  as  there  was  no  appear- 

1  (1894)  1  Q.  R  89,  conduct  from  denying  that  Acker- 

3  C7*  Re  Consort  Deep  Level  Gold  man*s  authority  to  act  for  him  had 

Mines  Ca  (1897).  1  Ch.  575;  66  U  J.  arisen. 

Ch.  123,  in  which  the  question  was  '  See  this  distinction  treated  of, 

whether  Stark  was  estopped  by  his  ante,  ch.  XVIL 
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ance  of  agency  there  could  be  no  estoppel  by  ostensible  au- 
thority. There  was,  however,  an  appearance  of  ownership, 
for  which  the  plaintiff  was  responsible,  and,  with  deference, 
he  should  have  been  estopped  upon  that  ground. 

Observe  the  distinction  between  ostensible  ownership  and 
agency.  Were  I  to  allow  my  watch  to  appear  amongst  the  stock 
in  a  jewelry  shop,  the  proprietor  of  the  establishment  would  be 
the  ostensible  owner  of  my  watch,  and  I  would  certainly  be 
estopped  by  its  sale.  But  if  I  were  to  send  my  goods  to  an 
auction-room,  the  auctioneer  would  bo  the  ostensible  agent  for 
the  purpose  of  selling  them  in  the  usual  way,  and  ostensible 
agency  would  be  the  ground  of  estoppel  Lord  Ellenborough's 
language  applies  to  the  latter  case: 

"If  the  principal  send  his  commodity  to  a  place  where  it  is  the  ordinary 
business  of  the  person  to  whom  it  is  consigned  to  sell,  it  most  be  intended 
that  the  commodity  was  sent  thither  for  the  purpose  of  sale.  If  the  owner 
of  a  horse  send  it  to  a  repository  of  sale,  can  it  be  implied  that  he  has  sent 
it  thither  for  any  other  purpose  than  that  of  sale?  Or  if  one  send  goods 
to  an  auction-room,  can  it  b^  supposed  that  he  sent  them  thither  merely 
for  safe  custody?  When  the  commodity  is  sent  in  such  a  wa^,  and  to 
such  a  place,  as  to  exhibit  an  apparent  purpose  of  sale,  the  principal  will 
be  bound  and  the  purchaser  safe."  ^ 

Distinguish  carefully  this  statement  of  the  law  from  that  of 
Blackburn,  J.,  in  Cole  v.  North  Western  Bank?  If  a  furnished 
house  be  rented  to  an  auctioneer,  and  he  surreptitiously  remove 
the  furniture  to  his  auction-rooms  and  sell  it  there,  the  owner 
would  not  be  estopped.  But  the  case  would  be  very  different 
if  the  owner  himself  sent  his  furniture  to  the  auction-rooms 
(if  only  for  the  purpose  of  enabling  the  auctioneer  to  present 
the  appearance  of  doing  large  business),  and  with  the  strictest 
instructions  not  to  sell. 

Two  noteworthy  cases  are  cited  below  in  which  there  was 
held  not  to  have  been  ostensible  agency,  although  upon  cursory 
glance  it  might  have  been  thought  otherwise.' 

(2)  Estoppel  as  to  Extent  of  Agency, —  This  second  class  in- 
cludes all  those  cases  in  which,  admittedly,  there  is  some  agency, 
and  the  question  is  as  to  the  extent  of  it.  The  agent  not  hav- 
ing bad  authority  to  do  this  particular  thing,  is  the  principal 
nevertheless,  by  permitted  appearance  of  authority,  estopped 

iPickeringv.  Busk  (1812),  15  East,  »Re   Consort   Deep    Level   Gold 

4a    See  authorities  cited  with  this  Mines  (1897),  1  Ch.  675;  06  L.  J.  Ch. 

one,  ante,  p.  299.  122, 297;  Timpson  t.  Allen  (1896)^  149 

«(1874)  L.  R  9  a  P.  470;  10  Id.  854;  N.  Y.  518;  44  N.  E.  R  UL 
48  L.  J.  C.  P.  194;  44  id.  233. 
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from  denying  its  existence.    This  question,  too,  can  be  an- 
swered without  reference  to  single  or  multitudinous  instances. 
Mr.  Bigelow  is  of  opinion,  however,  that  estoppel  has  noth- 
ing to  do  with  such  a  question*    He  says:  ^ 

"The  qnestion  is  simply  one  of  the  right  to  dispute  not  the  agencj  al- 
together, out  the  extent  of  the  agency  —  that  is,  whether  the  act  done  was 
within  the  admitted  agency.  There  lies  the  line  between  agency  and  es- 
toppel" 

But  it  may  well  be  asked  why  a  man  may  not  by  misrepre- 
sentation be  estopped  to  dispute  extent  of  agency  as  well  as 
existence  of  it?  —  indeed,  as  already  pointed  out,  are  not  these 
in  reality  but  two  phases  of  the  same  question  f  If  agency  ex- 
ists as  to  a  certain  act,  the  extent  of  the  agency  must  ex  neces- 
^tate  rei  cover  the  act.  In  any  case,  it  cannot  be  according 
to  the  law  of  principal  and  agent  that  I  am  bound  if  I  per- 
mit my  agent  to  appear  to  have  larger  powers  than  he  really 
has  and  he  takes  advantage  of  bis  situation  to  exceed  his  au- 
thority, for  by  that  law 

^the  principal  is  bound  by  the  acts  of  the  agent  up  to  the  extent  of  the 
agent- s  authority;  and  is  never  bound  beyond  the  extent  of  that  author- 
ity." » 

In  other  words,  I  am  not  bound  for  the  reason  that  the  person 
who  did  the  act  was  not  for  that  purpose  my  agent.  !N^everthe- 
less,  by  estoppel,  I  am  precluded  from  saying  that  bis  power 
was  not  sufficiently  extensive.  Lord  Cranworth's  view  was 
that,  in  order  to  affix  liability  to  a  principal,  you 

"  must  show  that  the  agency  did  exist,  and  that  the  agent  had  the  author- 
ity he  assumed  to  exercise,  or,  otherwise,  that  the  principal  is  estopped 
from  disputing  it"  ' 

In  other  words,  you  must  prove  agency  and  extent  of  agency, 
<»r  else  estoppel  —  agency  or  estoppel ;  fact  or  preclusion  to 
deny  fact. 

(3)  Estoppd^  in  What  Case^f — In  general  terms  we  shall  now 
endeavor  to  indicate  the  circumstances  under  which  a  princi- 
pal will  be  estopped  when  his  agent  has  exceeded  bis  authority. 
Where  the  principal  himself  has  personally  and  directly  misled 
the  third  party,  there  is  of  course  no  difficulty.  But  trouble- 
some questions  arise  where,  from  the  character  of  the  employ- 
ment of  the  agent  or  other  circumstances,  certain  deductions 

I  On  Estoppel  (5th  ed.),  565,  566.  >  Pole  v.  Leask  (1868),  83  L.  J.  Ch. 
And  see  pages  457  and  503,  n.  \^% 

^AnU,  p.  4da 
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the  means  necessar^r  to  be  used  in  order  to  attain  the  accomplishment  of 
the  object  of  the  principal  power."  ^ 

Rides  B.  and  C. 

"A  person  who  employs  a  broker  must  be  supposed  to  give  him  author- 
ity to  act  as  other  brokers  da  It  does  not  matter  whether  or  not  he  him- 
self is  acquainted  with  the  rules  by  which  brokers  are  governed."^ 

RuU  D} 

"If  the  principal  sends  his  commodity  to  a  place  where  it  is  the  ordi* 
nary  business  of  the  person  to  whom  it  is  consigned  to  sell,  it  must  be  in- 
tended that  the  commodity  was  sent  thither  for  the  purpose  of  sale." 

'*  A  person  who  deals  in  a  particular  market  must  be  taken  to  deal  ac- 
cording to  the  custom  of  that  market;  and  he  who  directs  another  to  make 
a  contract  at  a  particular  place  must  be  taken  fvs  intending  that  the  con- 
tract may  be  made  according  to  the  usage  of  thift  place.'*  ^ 

A  principal  gave  power  to  insurance  brokers  at  Liverpool  to 
write  policies  "  not  exceeding  £100  for  any  one  vessel."  *  The 
brokers  underwrote  a  policy  for  £150.  Liability  now  depends 
upon  whether,  at  Liverpool,  brokers  generally  have  or  have 
not  unlimited  authoritv  as  to  amount.  If  thev  have  then  there 
was  appearance  of  authority  to  underwrite  the  £150  policy, 
and  the  principal  is  estopped.  From  the  evidence  it  appeared 
that  at  Liverpool  ^^  in  almost  all  cases,  if  not  in  all,  a  limit  is 
put  on  the  amount  for  which  a  broker  can  sign  bis  principaPs 
name."    In  Liverpool,  therefore,  there  could  be  nothing  to  in- 

i  Howard  v.  Baillie  (1796).  3  H.  BL  ▼.  Leavitt  (1851),  28  N.  a  358;  Taylor 

Oia     And  8ee  Dingle  v.  Hare  (1859),  v.  Pope  (1868),  46  Cold.  (Tenn.)  416; 

7  C.  B.  N.  a  154;  29  U  J.  C.  P.  143;  Lewenberg  ▼.  Hayes  (1897),  91  Me. 
Wheeler  v.  McGuire  (1888),  86  Ala.  104;  89  Atl.  H.  469;  Atlanta  v.  Hunt 
398;  Montgomery  v.  Hardaway  (1897),  100  Tenn.  94;  43  8.  W.  R  483; 
(1894),  104  Ala,  100;  16  S.  R  39;  Van  Heath  ▼.  Stoddard  (1898),  91  Me.  499; 
Dusen  v.  Jungleblut  (1899),  r/  N.  W.  40  Atl  R  547;  Van  Dusen  v.  Jun- 
R  (Minn.)  970.  gleblut  (1899),  77  N.  W.  R  (Minn.) 

<  Sutton  V.  Latham  (1839),  10  Ad.  &  970. 
E.  80;  8  L.  J.  Q.  R  210.    And  see        *Bayliffe  v.  Butterworth  (1847).  1 

Taylor  v.  Stray  (1857).  3  C.  B.  N.  &  Ex.  429;  Bailey  v.  Bensley  (1877),  87 

193;   26  L.  J.  O.  P.  185;  Mollett  v.  111.  656.    The  usage  must  of  course 

Robinson  (1870),  U  R  6  C.  P.  646;  L.  be  reasonable.    Mollett  v.  Robinson 

R  7  C.  P.  84;  L.  R  7  H.  L.  802;  39  L.  (1870).  U  R  5  C.  P.  646;  7  id.  84;  L. 

J.  C.  P.  390;  41  id.  65;  Harrison  ▼.  R  7  H.  I*  802;  89  U  J.  C.  P.  290;  41 

Kansas,  50  Ma  App.  832;  Heath  v.  id.  65.    And  see  Ireland  v.  Living- 

Stoddard  (1898),  91  Me.  499;  40  Atl.  stone  (1806),  L  R  3  Q.  R  1U7;  36  L. 

R  647.  J.  Q.  R  50;  Pickert  v.  Marston,  6S 

'Pickering  ▼.  Busk  (1812),  15  East,  Wis.  465;  42  N.  W.  R  550;  Western 

88.    And  see  among  its  many  confir-  v.  Page  (1896),  94  Wia  351;  68  N.  W. 

mations:  Meggy  v.  Imperial  (1878),  R  1003;  Herring  v.  Skaggs  (1878),  63 

8  Q.  B.  D.  717;  47  L  J.  Q.  R  119:  48  Ala.  186;  Reese  v.  Bates  (1897),  94  Va. 
L.  J.  (J.  B.  54;  Lausatt  v.  Lippincott  321;  26  S.  E.  R  805, 

(1821),  6  Serg.  &  R  (Pa.)  392;  Towle 
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dicate  that  the  agency  was  other  than  what  it  really  was,  and 
the  principal  coald  not  be  estopped.^ 

The  fact  that  the  agent  is  employed  to  operate  at  a  place 
distant  from  the  principal  has  often  much  bearing  upon  the 
appearance  of  the  extent  of  his  authority.' 

Rule  E, 

*'  This  is  the  common  (tnd  usual  manner  in  which  the  business  is  done, 
and  the  agent  must  be  taken  to  be  vested  with  power  to  trans  ict  the  busi- 
ness with  which  he  is  intrusted  in  the  common  and  usual  manner."' 

Bule  F. 

'*  One  partner,  bv  virtue  of  that  relation,  is  constituted  a  general  a^^ent 
for  another  as  to  all  matters  within  the  scope  of  the  partnership  dealings, 
and  has  communicated  to  him,  by  virtue  of  that  relation,  all  authorities 
necessary  for  carrying  on  the  partnership  business,  and  all  such  as  are 
usually  exercised  by  partners  in  that  business  in  which  they  are  engaged.'*  ^ 

Medium  Poioers  Withheld — Estoppel, —  As  has  already  been 
pointed  out,  the  law  assumes  the  grant  of  medium  or  usual 
powers  in  the  various  cases  just  treated  of.  But  this  assump- 
tion is,  of  course,  only  made  in  the  absence  of  special  arrange- 
ment between  the  principal  and  agent  to  the  contrary.  What- 
ever the  arrangement  is,  by  that  they  must  be  bound.  The 
public,  too,  is  entitled  to  assume  the  grant  of  similar  powers; 
the  agent  is  acting  as  though  he  had  such  powers;  and  the 
public  assumes  that  he  has  them.  If  he  has  not?  In  such  case 
the  law  of  agency  declares  that  the  principal  cannot  be  hound ; 
for,  as  Mr.  Dicey  told  us : 

"  The  principal  is  always  bound  by  the  acts  of  the  agent,  up  to  the  ex- 
tent of  the  agent's  authority,  and  is  never  bound  beyond  the  extent  of  that 
authority." 

But  it  is  precisely  at  this  point  that  the  law  of  estoppel  in- 
tervenes—  the  law  which  prohibits  the  principal  a^sserting  the 
fact  that  the  power  of  the  agent  is  other  than  that  which  ho 
has  allowed  it  to  appear  to  be. 

The  following  are  some  of  the  statements  of  the  rales  which 
apply  to  such  cases.    It  will  be  observed  that  they  are  not 

1  Baines  v.  Ewing  (1866),  I*  R  1  4  Ch.  D.  138;  46  L.  J.  Bk.  20;  Atty. 

Ex.  820;  4  H.  &  C  511;  85  L.  J.  Ex.  Gen.  v.  Great  Eastern  (1880),  5  Appi 

194.  Gas.  478;  40  U   J.  Ch.  645;  MoMul- 

2Rathburn  v.  Snow  (1890),  128  N.  len  v.  Williams  (1880),  6  Ont  App. 

Y.  343;  25  N.  K  R.  879.  518;  Hayner  v.  ChurohUl  (1888X   ^ 

'Alexander V.Gibson, 2 Camp.' 555.  Ma  App.  676;  Cawthom    v.  Lusk 

And  see  also  Smith  v.  Hull  (1849),  (1893),  97  Ala.  674;  11  a  R.  78U 

8  a  R  668;  19  L.  J.  C.  P.  123;  Taun-  «Hawken  v.  Bourne  (1841X  8  M.  & 

ton  V.  Royal  (1864),  2  H.  &  M  135;  33  W.  710;  10  L.  J.  Ex.  861. 
L.  J.  Ch.  406;  Ex  parte  Dixon  (1876), 
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ooucbed  in  the  language  of  the  law  of  estoppel,  but  it  is  a  sim- 
ple matter  to  make  the  necessary  translation: 

"  When  a  person  is  deceived  hj  another  into  believing  he  may  safelj 
deal  with  property,  he  bears  the  loss,  unless  he  can  show  that  he  was  mis- 
led by  the  act  of  the  true  owner."  ^ 

He  may  show  that  he  was  misled  by  the  appearance  of  the 
character  of  the  authority.  The  rule  as  to  this  is  expressed  in 
various  ways.  Pickering  v.  Bvsk^  is  the  leading  case.  In  it 
Lord  EUenborough  said: 

*<  Strangers  can  only  look  at  the  acts  of  the  parties,  and  to  the  external 
indicia  of  property,  and  not  to  the  first  communications  which  mav  pass 
between  a  principal  and  his  broker;  and  if  a  person  authorize  anotner  to 
assume  the  apparent  right  of  disposing  of  property  in  the  ordinary  course 
of  trade,  it  must  be  presumed  that  the  apparent  authority  is  the  real  au- 
thority." 

In  more  modern  cases  it  is  said : 

**  Where  the  true  owner  has  clothed  any  one  with  apparent  authority 
to  act  as  his  agent,  he  is  bound  to  those  who  deal  with  tne  apparent  agent 
on  the  assumption  that  he  really  is  an  agent  with  that  authority."' 

"Where  an  agent  is  clothed  with  ostensible  authority,  no  private  in- 
structions prevent  his  acts  within  the  scope  of  that  authority  from  bind- 
ing his  principal"  ^ 

And  the  American  law  is  to  the  same  effect: 

** Where  a  principal  has,  by  his  voluntary  aot»  placed  an  agent  in  such  a 
situation  that  a  person  of  ordinary  prudence,  conversant  with  business 
«isages  and  the  nature  of  the  particular  business,  is  justified  in  presuming 
that  such  agent  has  authority  to  perform  a  particular  act,  ana  therefore 
deals  with  the  agent,  the  principal  is  estopped  as  against  such  third  per- 
son from  denying  the  agent's  authority."  ^ 

"Ostensible  authority  t.o  act  as  agent  may  be  conferred  if  the  party  to 
be  charged  as  principal  affirmatively  or  intentionally,  or  by  lack  of  ordi- 
nary care,  causes  or  allows  third  persons  to  trust  and  act  upon  such  ap- 
parent agency/'* 

It  will  be  observed  that  in  none  of  these  rales  is  there  any 
reference  to  the  distinction  between  general  and  special  agency. 
And  there  is  no  suggestion  that  they  would  not  apply  equally 
in  an  individual  as  in  multitudinous  instances. 

Applications. 

Having  now  a  sufficiently  clear  idea  of  the  principles  and 
methods  to  be  employed  in  determining  questions  of  liability 
of  principals  for  ultra  vires  acts  of  other  persons,  let  us  apply 

I  Cole  V.  Northwestern  (1875),  L.  R.  *  Johnson  v.  Investment  Ca  (1895), 

lOQP.  872;  44L.  J.  aP.  28S.  46  Neb.  488;  64  N.  W.  R  1100.    And 

S(1818)  15  East,  48.  see  Holt  v.  Schneider  (1899),  77  N. 

«Cole  V.  Northwestern  (1875),  L.  R  W.  R  1086  (Neb.). 

10  a  PJ  864;  44  L.  J.  C.  P.  283.  «  Thompson  v.  Shelton  (1896),  49 

« National  y.  Wilson  (1880),  5  Apik  Neb.  644;  68  N.  W.  R  1055. 
CaadOO. 
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2.  If  a  horse-dealer  (as  has  been  held)  usually  sells  with  a 
warranty,  then  an  agent  of  a  horse-dealer  appears  to  have  au- 
thority to  warrant,  and  the  horse-dealer  will  be  estopped  from 
asserting  the  contrary.  If  it  were  not  usual  for  a  horse-dealer 
to  sell  with  a  warranty,  then  there  would  be  no  appearance  of 
power  and  no  estoppel.^ 

3.  So,  also,  if  (as  has  been  held)  a  horse-dealer  in  selling  for 
others  usually  gives  a  warranty,  then,  inasmuch  as  in  the  given 
case  he  appears  to  have  authority,  the  owner  will  be  estopped 
from  denying  the  authority.  And  if  not  usual,  there  is  no  es- 
toppel.' 

4.  If  there  are  no  circumstances  indicating  existence  of  au- 
thority (such  as  place  of  operation,  usual  employment  of  the 
parties,  etc.),  then,  as  there  is  no  false  appearance,  there  is  no 
reason  why  the  owner  should  be  estopped  from  asserting  the 
facts.' 

The  Text  Books. —  Simple  and  necessary  as  all  this  seems  to 
be,  the  present  writer  cannot  but  be  aware  that  in  so  stating 
the  law  he  is  out  of  harmony  with  most  of  the  text-writers. 
The  views  of  some  of  them  are  as  follows: 

Evans  on  Principal  and  Agent,  referring  to  Alexander  v. 
Oibson^  (in  which  it  was  held  that  when  a  horse  was  sent  to  a 
fair  and  the  usual  mode  of  selling  there  was  by  giving  a  war- 
ranty, the  principal  was  bound  by  a  warranty),  indicates  his 
dissent  from  its  conclusions,  declaring  that  it 

"  was  afterwards  overruled  by  the  Court  of  CommoD  Pleas:  Brady  v.  Todd, 
«  C.  R  N.  S.  59a."» 

And  the  learned  author  might  cite  the  language  of  Martin, 
B.,  in  Udell  v,  Atherton^  in  support  of  the  statement.  Both, 
however,  overlooked  the  fact  that  Alexander  v.  Campbell  was 
the  case  of  an  agent  sent  to  a  fair,  and  that  Brady  v.  Todd^  so 
far  from  dissenting  from  that  case,  has  these  words: 

•*  When  the  facts  raise  the  question,  it  will  be  time  enouj^h  to  decide  the 
liability  created  by  such  servant  as  ...  a  person  intrusted  with  the 
sale  of  a  horse  in  a  fair  or  other  public  mart" 

iFenn  y.  Harrison  (1790),  8  T.  R.  'Brady  v.  Todd  (1861), 0  C.  B.  N.  & 

7«a  592;  80  L.  J.  G  P.  223. 

*  Howard  v.  Sheward  (1866),  L.  R.  3  <  Supra. 

C.  P.  151;  36  I*  J.  C.  P.  42;  Baldry  v.  &?.  467. 

Bates  (1885),  62  L.  T.  N.  &  620:  Mc-  « (1861)  7  H.  &  N.  172;  30  JU  J.  Ex, 

Mullen  v.  Williams (1880).  5  On t  App.  8J7. 
518;    Taylor   t.  Gardiner  (1892),   8 
MaiL  810. 
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Story  on  Agency  has  the  following: 

"  But  if  the  owner  of  a  horse  should  send  the  horse  to  a  fair  by  a  stranger^ 
with  express  directions  not  to  warrant  him,  and  the  latter  should  on  the- 
sale,  contrary  to  his  orders,  warrant  him,  the  owner  would  not  be  bound 
by  the  warranty."  ^ 

Everything  depends,  surely,  upon  what  is  usual  at  that  par- 
ticular fair. 
Paley  on  Principal  and  Agent  says: 

*'  So  a  servant  intrusted  to  sell  a  horse  may  warrant,  unless  forbidden*. 
And  it  is  not  necessary  for  the  party  insistmg  on  the  warranty  to  show^ 
that  he  had  special  authority  for  that  purpose."  > 

This,  with  deference,  is  very  dearly  wrong. 
Smith's  Mercantile  Law*  says: 

''And  it  is  said  a  warranty  given  by  an  agent  intrusted  to  sell,  prima 
facie  binds  the  principal" 

Under  certain  circumstances,  no  doubt,  yes;  but  under  oth* 
ers,  no. 
Addison  on  Contracts  says: 

"  It  has  been  held  that  a  buyer  who  takes  a  warranty  from  a  known 
agent  professedly  selling  on  behalf  of  his  principal  takes  the  warranty  at 
the  risk  of  being  able  to  prove  that  the  agent  had  the  principal's  authority 
for  giving  the  warranty,  and  that  the  law  clothes  a  known  servant  in- 
trusted to  sell  with  no  implied  authority  to  warrant,  unless  such  servant  is 
the  general  agent  of  a  tradesman  employed  in  the  business  of  buying  and 
selling."* 

Later  on  the  author  adds: 

"  The  servant  of  a  horse-dealer,  with  express  directions  not  to  warrant,, 
does  warrant;  the  master  is  bound,  because  the  servant,  having  a  general 
authority  to  sell,  is  in  a  condition  to  warrant,  and  the  master  had  not  noti* 
tied  to  the  world  that  the  general  authority  is  circumscribed" 

The  reason  is  not  that  the  servant  had  "a  general  authority 
to  sell,"  for  it  was  of  "circumscribed"  character,  as  the  Ian- 
guage  of  the  author  indicates.  The  reason  is  that  although  the 
servant  had  only  special  authority,  the  horse-dealer,  for  reasons 
already  given,  was  estopped  from  so  saying. 

Still  later  (at  p.  560)  the  law  is  better  stated: 

"The  general  presumption  is  that  where  a  principal  intrusts  property  to 
an  agent  to  sell,  he  authorizes  him  to  make  all  such  warranties  as  are  usual 
in  the  ordinary  course  of  that  particular  business  of  selling,  and  that  if  it 
is  usual  to  sell  with  a  warranty  he  has  an  implied  authority  to  warrant.'^ 

But  the  true  point  is  missed.  The  effect  of  the  presumption 
is  not  that  there  is  "  an  implied  authority  to  warrant,"  but  that 

1 9th  ed.,  sec.  132.  was  very  recently  approved  in  Bel* 

2  P.   197.    To  the  same    effect    is  mont  v.  Talbot  (1899),  51  a  W.  R  588 

Schuchardt  v.  Aliens  (1863),  1  Wall.  (Ky.).     And    see    Bryant  ▼.  Moore 

(U.  S.)  369.     "Authority  withoat  re-  (1846).  26  Me.  84 

striction  to  an  agent  to  sell  carries  '  10th  ed.,  142b 

with  it  authority  to  warrant."    This  *9thed.,  314. 
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the  principal  is  estopped  from  denying  that  there  was  express 
authority. 

"  The  case  of  a  horse  "  has  been  used  for  illustration.  But 
it  must  not  be  understood  that  the  law  with  reference  to  horses 
differs  from  the  law  as  to  goods  of  any  other  character.^  For 
variety  consider  for  a  moment  the  law  under  other  circum- 
stances. 

Originally  factors  were  those  to  whom  goods  were  sent  for 
sale.  An  owner,  therefore,  was  bound  by  any  sale  made,  whether 
authorized  or  not^ — or  rather  he  was  estopped  from  denying 
the  plenary  character  of  the  power  which  the  factor  appeared 
from  his  employment  to  have.  It  was  held  nevertheless  that 
the  owner  was  not  bound  by  a  pledge  made  by  the  factor  in 
breach  of  instructions,'  for  it  was  thought  that  factors  usually 
sold  merely  and  did  not  pledge.  Afterwards  the  Factors  Acts 
recognized  that  it  had 

'*  become  a  usual  and  accustomed  course  for  factors  intrusted  with  goods 
for  sale  to  make  advances  to  their  principals,  either  in  money  or  by  the 
acceptance  of  bills  against  their  consignments,  and  to  keep  themselves  in 
funds  by  repledging  the  documents  of  title  with  brokers  or  other  money 
dealers;"* 

and  therefore  enacted  that  the  owner  should  be  bound  by 
pledges.  Everything  depends  upon  custom.  The  statutes  pro- 
ceed upon  that. 

And  if  it  be  asked  whether  a  factor  may  bind  his  principal 
by  a  warranty  given  in  defiance  of  instructions,  the  answer  to 
that,  too,  is  that  everything  depends  upon  custom  and  circum- 
stance. If  from  the  custom  or  from  any  other  circumstan&e 
(for  which  the  owner  is  responsible)  an  agent  appears  to  have 
certain  authority,  the  owner  is  estopped  from  denying  its  actual 
existence.    All  cases  ought  to  proceed  upon  the  same  principle. 

» Mechem  on  Agency,  §  350,  says:  224;  3  id.  32;  47  L.  J.  C.  P.  241;  War- 

"But  no  satisfactory  reason  is  per-  ner  v.  Martin  (1850),  11  How.  (U.  S.) 

ceived  why  the  question  of  the  war-  678;   Berry  v.  W.   D.   Allan  &  Ca 

ranty  of  a  horse  should  stand  upon  (1894),  59  111.  App.  149. 

any  different  basis  than  the  war-  *5  &  6  Vic.  (Imp.),  ch.  39.    See 

ranty  of  any  other  chattel**    For  its  Fiientes  v.  Montis    (1868),   L.  R.  3 

application  to  pianos  see  McMullen  C.  P.  277;  38  L.  J.  C.  P.  93;  London 

V.  Williams  (1880),  5  Ont  App.  518.  v.  Simmons  (1892),  A.  C,  217;  61  L.  J. 

*Sce  statute  4  Geo.  IV.,  ch.  83.  CIi.   730.     And    see    Cartwright    t. 

'Paterson   v.  Tash    (1742),   2  Str.  Wiiherding    (1862),   24    N.    Y.    521; 

1178;  Fletcher  v.  Heath  (1827),  7  B.  Soltau  v.  Gerdau  (1^90),  119  N.  Y. 

&  C.  517;  Cole  v.  N.  W.  Bank  (1875),  li><0:  23  N.  E.  R.  864;   Fourth  Nat 

L.  R  10  a  P.  367:  44  U  J.  C.  P.  2^3;  Bank  v.  American  (1890),  137  U.  a 

Johnson  v.  Credit  (1877).  2  C.  P.  D.  234, 
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got  possession  of  it  and  affixed  it  to  a  certificate  of  shares,  and 
forged  also  the  signature  of  one  of  the  directors.  He  was  act- 
ing entirely  for  his  own  benefit.  The  plaintiff  acted  upon  the 
faith  of  the  certificate,  and  the  company  was  held  to  be  es- 
topped. 

**The  company  made  it  the  duty  of  the  secretary  to  procure  the  prepara- 
tion, execution,  and  signature  of  certificates  with  tlie  prescribed  formali- 
ties, and  thereupon  to  issue  them  to  the  persons  entitled  to  receive  them. 
They  thereby  gave  the  secretary  the  opportunity  of  doing  what  he  has 
done  in  this  case.  A  person  can  inform  himself  whether  the  certificate 
comes  from  the  secretary,  because  he  gets  it  from  the  secretary's  office; 
but  I  do  not  see  how,  according  to  any  practicable  course  of  business,  he 
can  go  behind  the  certificate,  and  ascertain  for  himself  such  matters  as 
whether  the  signature  of  the  director  is  genuine.  It  appears  to  me,  there- 
fore, that  the  comi)any  have  authorized  the  secretary,  and  made  it  his 
official  duty,  to  act  in  such  a  way  that  his  acts  amount  to  a  warranty  by 
them  of  the  genuineness  of  the  certificate  issued  by  him.*' 

Both  cases  seem  to  have  some  foundation.  With  the  first  we 
go  this  far:  An  agent  has  authority  to  do  a  certain  act  for  his 
principal;  but  that  gives  him  no  power  to  bind  his  principal  if 
he  does  the  same  thing  on  his  own  behalf;  therefore,  whether 
the  principal  ought  to  be  liable  must  depend  upon  whether  the 
agent  was  acting  for  the  principal's  benefit  or  for  his  own.  But 
the  second  case  takes  us  further,  and  suggests  that  where  an 
agent  appears  to  be  acting  in  pursuance  of  his  authority  and 
not  for  himself,  it  would  be  unjust  to  afifect  the  person  dealing 
with  him  by  that  which  was  purposely  kept  concealed,  and  as 
to  which  he  could  obtain  no  information.  Now  when  we  ob- 
serve that  in  the  first  case  the  secretary  "  was  held  out  by  the 
defendants  as  a  person  to  answer  such  questions  as  those  put 
to  him;"  and  in  answering  them  he  appeared  to  be  exercisijig 
the  authoritv  with  which  he  had  been  intrusted,  we  feel  that 
the  two  decisions  are  inconsistent;  unless  indeed  one  can  be  up- 
held upon  the  ground  that  it  was  an  action  in  deceit,  and  the 
other  because  it  proceeded  upon  estoppel.  Is  there  a  distinction 
here,  or  is  one  of  the  cases  wrong? 

Deceit  and  Estoppel. —  Observe  the  difference  between  estop- 
pel and  tort  as  to  the  reason  for  holding  a  principal  liable  for 
the  unauthorized  act  of  an  agent.  In  estoppel  you  say  that  the 
agent  appeared  to  have  authority;  that  the  principal  was  re* 

Distinotion  must  of  course  be  made  Mass.  172;  or  where  the  purchaser 

where  the  officer  who  issues  the  cer-  had  notice:  Mooros  v.  Citizens  (1883), 

tificate  is  not  the  one  intrusted  with  111  U.  a  156;  15  Fed.  R.  141;  4  &  a 

that  duty:  HUl  v.  Jewett  (1891),  154  R.  845. 
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sponsible  for  that  appearance;  that  upon  the  faith  of  that 
appearance  you  changed  your  position ;  and  that  therefore  the 
principal  ought  to  be  estopped.  Nothing  of  that  sort  can  be 
said  in  tort.  An  omnibus  driver,  in  defiance  of  instructions, ' 
overturns  a  rival  omnibus,^  or  runs  over  a  pedestrian,  and  the 
master  is  liable;  but  not  because  the  party  injured  changed  his 
position  upon  the  faith  of  any  appearance  of  authority.  In 
estoppel  you  say  that  you  were  misled ;  that  you  acted  upon 
the  misrepresentation,  and  so  were  injured.  In  tort  you  say 
merely  that  you  were  injured.  In  estoppel  you  acted  volunta- 
rily; and  seek  notwithstanding  that  to  put  the  responsibility 
elsewhere.     In  tort  you  ^vere  acted  upon. 

The  cases  then  are  very  different,  and  we  must  expect  to  find 
some  difference  between  them  as  to  the  ground  of  liability  of 
the  employer.  In  tort,  inasmuch  as  nothing  can  turn  upon 
appearance  of  authority,  everything  must  depend  upon  whether 
the  agent  was  really  acting  for  his  master's  benefit  or  for  his 
own  — in  other  words,  whether  he  was  acting  in  the  course  of 
his  employment  or  outside  of  it.  But  in  estoppel  the  contrary 
is  the  case.  There  appearance  of  authority  is  the  sine  qua  non 
and  the  reality  is  unimportant,  for  the  fact  is  excluded  by  the 

estoppel. 
In  tort,  then,  we  may  say  with  Willes,  J. : ' 

"A  person  who  puts  another  in  his  place  to  do  a  class  of  acU  in  his  ab- 
sence necessiirily  leaves  him  to  determine  according  ^o  the  circumstance^ 
that  arise,  when  an  act  of  that  class  is  to  be  done,  and  trusts  ^^^^^ovthe 
manner  in  which  it  is  done;  and  consequent  y  he  is  held  answerable  for 
Uie  wrong  of  the  person  so  intrusted,  either  in  tlie  manner  of  doing  such 
an  act  or  in  doing  such  an  act  under  circumstances  in  which  it  ought  not 
to  have  been  done:  provided  that  what  was  done  was  done  not  from  any 
caprice  of  the  servant,  but  in  the  course  of  his  employment 

In  estoppel,  on  the  other  hand,  it  is  immaterial  that  the 
agent  was  really  acting  for  himself  and  in  fraud  of  his  princi- 
pal, if  the  agent  had  or  appeared  to  have  the  authority;  or 
appeared  to  be  or  was  acting  within  the  authority  which  he 

bad.     Estoppel  provides  that 

»  Whenever  the  very  act  of  the  agent  is  authorized  by  the  terms  of  the 
power  .  •  .  such  act  is  binding  on  the  constituent  as  to  aU  persons 
dealing  in  good  faith  with  the  agent;  such  persons  are  not  bound  to  in- 
quire into  facts  aliunde."  8 

1  Limpus  V.  London  (1862),  1  H.  &  BeU  (1878),  8  Ex.  D.  245;  47  U  J.  Ex. 
C.  526;  32  L.  J.  Ex.  35.  708;  Barwiok  v.  English  (1867),  U  B. 

2  Bayley  v.  Manchester  (187'2).  L.  R.  2  Ex.  259;  86  L.  J.  Ex.  147. 
7  C.  P.  420;  and  see  42  L.  J.  C.  P.  78.  Unfra. 

See  per  Brarawell,  L.  J.,  in  Weir  v. 
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Consider  the  partnership  oases  —  the  firm  is  liable  upon  an 
acceptance  given  by  an  individual  member  in  the  name  of  the 
firm  but  for  his  own  purposes.  Could  it  be  said  (as  in  the 
British  Mutual  v.  Charnwood  case)  that  there  was  no  liability, 
because  although  the  accepting  partner  was  authorized  to  ac- 
cept for  the  firm  and  appeared  to  be  doing  so,  yet  that  he 
did  not  do  it  "for  the  defendants,  but  for  himself?" 

This  is  a  clear  case  of  principals  being  liable,  although  the 
agent  was  not  only  not  acting  for  their  benefit,  but  in  fraud 
of  them  and  to  their  detriment.  And  he  was  not  acting  in  the 
course  of  his  employment  in  any  other  sense  than  was  the  sec- 
retary in  the  British  Mutual  v,  Charnwood  case. 

It  seems,  then,  that  a  principal  may  be  liable  in  estoppel 
although  the  agent  was  acting  for  himself,  and  not  for  his 
master's  benefit,  but  that  it  is  otherwise  in  tort.  The  Shaw  v. 
Port  Phillip  case  therefore  is  unimpeachable.  How  stands 
British  Mutual  v,  Charnwood  f 

It  was  an  action  in  deceit.  It  was  therefore  (as  usually 
classified) '  in  tort;^  and  we  have  said  that  in  tort  the  com- 
plaint is  not  that  you  were  misled;  that  you  consequently 
changed  your  position;  and  so  were  injured;  but  merely  that 
you  were  injured.  But  have  we  not  generalized  too  widely? 
Is  it  true  that  in  deceit  the  case  is  merely  that  you  were  in- 
jured? Not  at  all.  Upon  the  contrary,  the  necessary  factors 
in  deceit  are  precisely  those  which  we  found  to  be  necessary 
in  estoppel:  (1)  a  misrepresentation,  (2)  change  of  position, 
and  (3)  consequent  damage?  In  this  respect,  then,  deceit  seems 
to  be  distinguished  from  other  kinds  of  torts;  and  to  be  closely 
allied  to  estoppel.^ 

And  it  approaches  contract  also  in  this:  that  there  is  in  the 
necessary  change  of  position  something  very  much  akin  to  a 
consideration.  I  represent  to  a  merchant  that  A.  is  a  man  of 
substance;  upon  the  faith  of  that  representation  the  merchant 
gives  A.  credit  and  suffers  damage;  and  consideration  may  as 
well  be  detriment  to  the  promisee  as  benefit  to  the  promisor — 
the  merchant  has  therefore  given  some  sort  of  consideration 
for  my  representation.    If,  in  consideration  of  the  merchant 

1  Pollock  on  Torts (5t.h  ed.),  land?,    chapter  upon  Deceit  and  Estoppel: 
'Peruse  in    this  connection    the    ch.  XVL 
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the  secretary  had  aathority  to  do  the  class  of  acts;  and  his  act 
appeared  to  be  withia  that  class;  ^  and  the  defendants  ought 
to  have  been  estopped  from  denying  that  the  act  was  theirs.' 

IV.  "Within  the  Scope  of  His  Apparent  Authority." 

Elucidation  must  now  be  directed  to  another  phrase  con- 
stantly met  with  in  the  law  of  principal  and  agent :  namely,  that 
an  agent's  unauthorized  acts  will  bind  his  principal  where  such 
acts  are  "  within  the  scope  of  his  apparent  authority."  This 
is  difficulty  number  four. 

Let  us  drop  the  word  "  scope,"  for  it  is  useless  and  mislead- 
ing. It  is  sufficient  to  say  that  the  agent  acted  within  or  be- 
yond his  authority.  Inserting  the  word  "  scope  "  adds  noth- 
ing to  the  expression,  for  an  act  cannot  be  beyond  authority 
and  yet  within  the  scope  or  extent  of  it.  Omitting  the  word, 
we  have  the  statement  that  if  an  agent  act  within  his  appar- 
ent authority  (within  the  authority  which  he  appears  to  have  — 
within  his  ostensible  authority)  the  principal  will  be  bound. 
This  is  true;  but  it  is  also  true  (although  it  is  not  usually  so 
formulated)  that  if  an  agent  appears  to  be  acting  within  his 
authority,  the  principal  will  be  bound.  Let  these  alternatives 
be  put  in  the  following  form,  and  denominated  (A.)  and  (B.); 
and  let  us  test  their  value : 

(A.)  If  an  agent  acts  within  what  appears  to  be  his  author- 
ity, the  principal  is  bound. 

(B.)  If  an  agent  appears  to  be  acting  within  his  authority, 
the  principal  is  bound.' 

Application  of  {A,), —  I  employ  a  broker  to  sell  my  shares 
in  the  market,  giving  him  special  instructions  which  limit  his 
usual  powers;  he  sells  in  disregard  of  my  instructions;  and  I 
am  bound.*  Observe  that  the  reason  is  because  he  was  acting 
within  what  appeared  to  be  his  authority  (A.).  And  it  cannot 
be  said  that  he  appeared  to  be  acting  within  his  real  author- 
ity (B.),  for  his  real  authority  was  unknown. 

1  See  this  point  elaborated  in  the  '  It   would    be   more   correct   of 

next  succeeding  paragraphs  of  the  course  to  say  in  these  cases  that  the 

present  chapter.  principal  is  estopped  from  denying 

'Barwick  v.  English  (1867).  L.  R.  2  that  he  is  bound. 

Ex.  266:  d6  L.  J.  Ex.  U7,  bears  out  ^Ante,  p.  489. 
the  conclusion. 
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Application  of  (B.). —  I  take  a  check  to  a  bank  for  accept- 
ance; the  ledger-keeper  has  do  authority  to  accept  unless  there 
are  funds;  nevertheless,  in  the  absence  of  funds  he  does  ac- 
cept; and  the  bank  is  bound.  The  reason  is  that  the  ledger- 
keeper  appeared  to  be  acting  within  his  authority  (B.).  It  can- 
not be  said  that  he  was  acting  within  what  appeared  to  be  his 
authority  (A.);  for  I  did  not  imagine  that  he  had  authority  to 
accept  if  there  was  nothing  at  the  check-drawer's  credit.  There 
was  no  appearance  of  authority  that  did  not  corrrespond  to 
the  fact  (A.).  But  so  far  as  I  could  see,  the  ledger-keeper  was 
acting  within  his  authority  (B.). 

In  other  words,  in  the  (A.)  case  the  question  is  whether  the 
act  is  really  within  the  ostensible  authority;  and  in  the  (B.) 
case  whether  it  appears  to  be  within  the  real  authority.  There 
may  be  appearance  as  to  the  extent  of  the  real  authority  (A.); 
and  appearance  as  to  the  act  being  within  the  real  author- 
ity (B.)  —  appearance  in  relation  to  the  authority  (A.);  and 
appearance  in  relation  to  the  act  (B.). 

^^ Class  of  ActsP — This  distinction  is  of  peculiar  assistance  in 
dealing  with  those  very  various  cases  in  which  an  agent  is  in- 
trusted with  authority  to  perform  a  certain  "  class  of  acts,"  and 
in  which  he  does  an  act  which  appears  to  be  within  the  class  — 
as,  for  example,  the  case  of  the  bank  ledger-keeper  just  referred 
to.  Had  it  been  appreciated,  it  is  probable  that  the  cases  af- 
fected by  it  would  present  more  uniformity  than  can  be  pred- 
icated of  them. 

In  some  departments  of  the  law  the  operation  of  the  distinc- 
tion, if  not  the  distinction  itself,  is  very  apparent.  Observe 
first  the  law  of  partnership.  Each  partner  is  usually  intrusted 
with  the  performance  of  a  class  of  acts;  amongst  other  things, 
to  accept  bills  for  the  purposes  of  the  firm.  If ow,  suppose  that 
a  partner  accepts  a  bill  in  the  firm's  name,  but  for  his  own  pur- 
poses; is  the  firm  liable?  May  it  not  be  said  that  he  had  no 
power  to  bind  the  firm  by  such  an  acceptance?  He  had  author- 
ity to  accept  for  firm  purposes;  everybody  knew  that  his  au- 
thority was  thus  limited ;  should  not  everybody  interested  have 
inquired  whether  this  particular  instance  of  the  class  to  which 
it  belonged  was  within  his  authority?  The  true  answer  and 
its  reason  have  just  been  stated.  The  act  appeared  to  be  within 
the  accepting  partner's  authority  (B.),  and  his  copartners  are 
therefore  estopped. 
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said  that  that  officer's  authority  extends  only  to  cases  in  which 
there  are  funds  of  the  drawer  on  hand.  But  this  is  an  ^^  ex- 
trinsic fact,  necessarily  and  peculiarly  within  the  knowledge  " 
of  the  ledger-keeper.  In  a  very  instructive  judgment  concern- 
ing such  a  case  Selden,  J.,  said: 

**  The  bank  selects  its  teller,  and  places  him  in  a  position  of  great  re- 
sponsibility. Persons  having  no  voice  in  his  selection  are  obliged  to  deal 
with  the  Imnk  through  him.  If,  therefore,  while  acting  in  the  business  of 
the  bank  and  within  the  scope  of  his  employment,  as  far  as  is  known  or 
can  be  seen  by  the  party  dealing  with  him,  he  is  guilty  of  a  misrepresenta- 
tion, ought  not  the  bank  to  be  held  responsible?'* ^ 

"It  is,  I  think,  a  sound  rule  that  where  the  party  dealing  with  an  agent 
has  ascertained  that  the  act  of  the  agent  corresponds  in  every  particular, 
in  regard  to  which  such  party  has  or  is  presumed  to  have  any  knowledge^ 
with  the  terms  of  the  power,  he  may  take  the  representation  of  the  agent 
as  to  any  extrinsic  fact  which  rests  peculiarly  within  the  knowledge  of 
the  agent,  and  cannot  be  ascertained  by  a  comparison  of  the  power  with 
the  act  done  under  it"* 

Making  reference  to  Attvjood  v.  Munninga^  and  Alexander 
V.  MoKemiey^  the  learned  judge  added: 

"The  general  principle  laid  down  in  such  cases  is  in  perfect  accordance 
with  the  views  here  expressed.  It  is  simply  that  where  an  agent  accepts 
a  bill  in  a  form  which  imports  that  he  acts  by  virtue  of  a  special  power, 
any  person  taking  the  bill  is  bound  to  inquire  into,  and  is  chargeable  with 
knowledge  of,  the  terms  of  the  power.  This  is  not  denied.  But  the  ques- 
tion is  whether,  after  inquiring  mto  the  terms  of  the  power,  and  ascertain- 
ing as  far  as  can  be  done  by  comparison  that  the  act  of  the  agent  is  within 
the  power,  he  is  chargeable  without  proof  with  a  knowledge  of  extrinsic 
facts  which  show  the  act  to  be  unauthorized?" 

Applying  that  rule  to  the  case  in  hand  the  learned  judge  said : 

"It  is  conceded  that  every  one  taking  the  checks  in  question  would  be 
presumed  to  know  that  the  teller  had  no  authority  to  certify  without 
funds.  But  this  knowledge  alone  would  not  apprise  him  that  the  certifi- 
cate was  defective.  To  discover  that  he  must  not  only  have  notice  of  the 
limitation  upon  the  powers  of  the  teller,  but  of  the  extrinsic  fact  that  th& 
bank  had  no  funds;  and  as  to  this  extrinsic  fact,  which  he  cannot  justly 
be  presumed  to  know,  he  may  act  upon  the  representations  of  the  agent. 
There  is  a  plain  distinction  between  the  terms  of  a  power,  and  facts- 
entirely  extraneous  upon  which  the  ri^ht  to  exercise  the  authority  con- 
ferred may  depend.  One  who  deals  with  an  agent  has  no  right  to  con- 
fide in  the  representations  of  the  agent  as  to  the  extent  of  his  powers. 
.  .  .  But  in  regard  to  the  extrinsic  fact,  whether  the  bank  had  funds  or 
not,  the  case  is  different    This  is  a  fact  which  a  stranger  who  takes  a 

check  certified  by  the  teller  cannot  be  supposed  to  have  any  means  of 

knowing."  5 


1  Farmers'  &  M.  Bank  v.  The  Butch- 
ers'  &  D.  Bank  (1857),  16  N.  Y.  13a 
The  passage  has  been  quoted  with 
approval  in  the  United  States  Su- 
preme Court.  Merchants*  Bank  v. 
State  Bank  (1870),  10  Wall.  648. 

2  Id.,  p.  135. 

» (1827)  7  a  &  C.  278;  1  Man.  &  Ry. 
66;  6  L.  J.  K.  R  O.  a  9. 


<  (1848)  6  G  R  766;  18  L.  J.  C.  P.  Q4. 

^See  also  Exchange  Bank  v.  Peo- 
ple's Bank  (1887).  23  Can.  L.  J.  891 
(S.  C.  Can.);  North  River  Bank  v. 
Aymar  (1842),  3  Hill,  262;  New  York 
V.  National  (1872),  50  N.  Y.  675w  But 
see  Murray  v.  Eagle  Bank  (1845),  60 
Mass.  306b 
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The  view  of  the  law  here  presented  was  carried  from  the 
United  States  to  the  Province  of  Quebec;  and,  upon  appeal 
from  the  court  there,  was  adopted  by  the  Judicial  Committee 
of  the  Privy  Council,^  where  it  was  said : 

"  The  law  appears  to  their  lordships  to  be  very  well  stated  in  the  court 
of  appeal  of  the  state  of  New  York  m  President  v.  Cornen,*  cited  by  An- 
drews, J.,  in  his  judgment  in  another  case  brought  by  the  Quebec  Bank 
against  the  company.  The  passage  referred  to  is  as  follows:  'Wherever 
the  very  act  of  the  agent  is  authorized  by  the  terms  of  the  power,  that  is 
whenever  by  comparing  the  act  done  by  the  agent  with  the  words  of  the 
power  the  act  in  itself  is  warranted  by  the  terms  used,  such  act  is  binding 
on  the  constituent  as  to  all  persons  dealing  in  good  faith  with  the  agent; 
such  persons  are  not  bound  to  inquire  into  facts  aliunde.  The  apparent 
authority  is  the  real  authority.* "  ^ 

Jarmain  v.  Rapper^  is  in  another  department  of  the  law,  and 
although  not  so  professing,  in  reality  proceeds  upon  the  prin- 
ciple in  hand.  Plaintiffs  attorney  directed  a  sherifif  to  seize 
goods,  which  turned  out  not  to  be  the  goods  of  the  defendant. 
The  plaintiflf  repudiated  the  act  of  the  attorney,  asserting  that 
he  had  no  authority  to  direct  the  seizure  of  anybody's  goods 
but  those  of  the  debtor.    Tindal,  0.  J.,  said : 

"And  when  it  is  argued  that  he  (the  attorney)  cannot  be  his  agent  in 
giving  false  information,  the  answer  is  that  if  his  agent  do  the  particular 
act  the  client  must  stand  the  consequence  if  he  act  inadvertently  or  ig- 
norantly,  as  in  Parsons  v.  Lloyd,  8  Wils.  841,  where  trespass  was  held 
maintainable  against  the  client  for  causing  the  plaintiff  to  be  arrested 
under  a  writ  which  was  afterwards  set  aside  for  irregularity.  It  was 
argued  in  that  case  that  suing  out  of  the  writ  was  the  immediate  act  of 
the  attorney;  that  he  had  not  been  retained  to  sue  out  a  void  or  an  irreg- 
ular writ;  and  that  it  was  therefore  not  within  the  scope  of  his  authority. 
But  it  was  answered  by  De  Grey,  C.  J.,  that '  the  act  of  the  attorney  is  the 
act  of  his  client,*  and  by  Gould,  J.,  that  *  the  plaintiff  should  have  employed 
a  more  skilful  and  diligent  attorney;  for  the  act  of  the  attorney  in  point 
of  law  is  the  act  of  the  party  his  client' " 

The  attorney  did  not  act  within  his  apparent  authority  (A.), 
for  his  apparent  authority  did  not  diflfer  from  his  real  author* 
ity.  He  did,  however,  appear  to  be  acting  within  his  author- 
ity (B.),  and  the  client  was  liable. 

So  also  where  a  manager  of  a  bank  made  a  representation 
(false  to  his  knowledge)  as  to  the  credit  of  R.,  and  upon  the 
faith  of  the  representation  the  plaintiff  advanced  money,  the 
bank  was  held  to  be  liable.    For  although  it  was  not  within 

^  Bryant  v.  La  Banque  du  Peuple  ter  of  fact  always  the  real  authority, 

(1893),  A-  C.  180;  62  L.  J.  P.  C.  73.  and  requires  no  assumption  or  prin- 

*(1867)  37  N.  Y.  322.  cipies  of  law  to  make  it  sa    That 

'This  last  sentence  is  incorrect;  the  act  is  apparently  within  that 

substituting  as  it  does  our  (A.)  for  our  authority  (B.)  is  the  point  intended. 

(R)  case.    The  apparent  authority  *  (1843)  0  M.  &  G.  850;  13  U  J.  C.  F 

(in  the  cases  alluded  to)  is  as  a  mat-  66. 
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the  manager's  authority  to  make  false  representations  as  to 
credit,  yet  to  a  person  not  aware  of  the  falsity  he  appeared  to 
be  acting  within  his  authority  (B.).  Upon  appeal  the  decision 
was  reversed,  but  upon  other  grounds.^ 

In  a  somewhat  similar  case  ^  a  bank  manager  by  misrepre- 
sentation induced  the  plaintiffs  to  accept  bills  of  exchange  in 
which  the  bank  was  interested.  Heldy  that  the  bank  was  lia- 
ble in  deceit,  and  the  language  of  a  prior  judgment*  is  quoted 
with  approval: 

"In  all  these  oases  it  may  be  said,  as  it  was  said  here,  that  the  master 
had  not  authorized  the  act.  It  is  true  he  has  not  authorized  the  particular 
act,  but  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts,  and  he 
must  be  answerable  for  the  manner  in  which  the  agent  has  conducted 
himself  in  doing  the  business  which  was  the  act  of  the  master  to  place 
him  in.'* 

This  language,  however,  is  not  satisfactory ;  for  may  it  not 
be  said  that  the  question  is  bogged  when  it  is  asserted  that  the 
agent  had  authority  to  perform  the  class  of  acts  in  question?  — 
the  fact  being  that  he  had  no  power  to  do  the  particular  act. 
In  truth  are  not  the  statements  contradictory?  If  the  partic- 
ular act  belongs  to  a  class,  and  if  there  was  authority  to  per- 
form all  the  acts  in  that  class,  there  was,  of  course,  necessarily 
power  to  do  the  particular  act  —  hxxt  ex  hypothesi  there  was 
not.*  This  difficulty  is  avoided  by  using  the  better  phraseology 
employed  by  Finch,  J.,  already  quoted.* 

The  foregoing  review  shows  very  clearly  the  widely  extended 
operation  of  the  (B.)  principle;  and  seems  to  demonstrate  that 
it  merely  requires  to  be  formulated  in  order  to  be  accepted. 
For  lack  of  earlier  formulation  and  the  consequent  grouping 
together  under  a  recognized  principle  of  the  seemingly  very 
diverse  cases  to  which  it  is  applicable,  one  set  of  them  (shortly 
to  be  mentioned)  has  somewhat  rigidly  (in  England  and  Canada) 
established  itself  in  opposition  to  the  general  trend.  These 
cases  may,  however,  be  searched  in  vain  for  any  attempt  at 

1  Swift  T.  Winterbotham  (1873),  L.  »Barwiok  v.  English  (1867).  L.  R  2 

R.  8  Q.  B.  244;  L.  R  9  Q.  B.  301;  42  Ex.  266;  86  L.  J.  Ex.  147. 

Lk  J.  Q.  B.  Ill;  43  id.  56.    See,  how-  *Tlii8  reminds  one  very  much  of 

ever,  British  v.  Charnwood  (1887),  18  the  obvious  criticism  of  the  syllogism 

<3.  B.  D.  717;  56  U  J.  Q.  B.  449,  per  as  a  form  of  reasoning,  namely,  that 

Bowen,  L.  J.  when  the  conclusion  arrived  at  is 

s  McKay    v.     Commercial     Bank  correct,  it  is  always  already  con- 

(1874),  L.  R.  5  R  C.  410;  43  L.  J.  R  C.  tained  in  the  premises. 

36.  5  Ante,  p.  50a 
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^  general  synthesis  of  the  law  applicable  to  them,  and  the  text- 
writers  unfortunately  do  not  suggest  their  close  relation  to 
those  with  which  we  have  been  dealing. 

Before  passing  to  them  let  it  be  remarked  that  not  the  least 
advantage  to  be  derived  from  a  clear  perception  of  the  recog- 
nition of  the  dual  character  of  the  subject  (hitherto  theoret- 
ically referred  to  one  phrase — "  within  the  scope  of  his  apparent 
authority  ")  is  the  fact  that  we  are  now  better  able  to  test  lia- 
bility of  principals  in  disputed  cases.  Hitherto  it  has  some- 
times been  impossible  to  declare  against  liability,  even  if  the 
<5as©  did  not  fall  within  the  customary  phrase;  for  we  were 
conscious  that  there  were  very  many  cases  to  which  it  did  not 
apply  but  yet  in  which  there  ought  to  be  liability;  and  for 
these  we  had  no  rule.  The  present  writer  ventures  to  hope 
that  it  is  now  otherwise. 

Will  not  the  distinction  assist  in  giving  us  a  clear  view  of 
this  case:  A  company  wanted  to  borrow  £3,000  upon  the  se- 
curity of  some  of  its  stock;  its  broker  fraudulently  applied 
to  a  banker  for  £6,000,  who  agreed  to  make  the  loan  upon  re- 
ceiving £8,000  of  the  stock;  the  company  issued  that  amount, 
and  the  broker  received  £6,000  from  the  banker  and  paid  over 
£3,000  to  the  company ;  the  banker  knew  that  the  broker  was 
an  agent.  Who  is  to  lose  —  the  company  or  the  banker!  For 
answer  we  say  that  the  real  authority  was  to  borrow  £3,000; 
that  the  transaction  had  no  appearance  of  being  within  that 
real  authority  (B.),  and  there  was  no  appearance  of  any  other 
authority  than  that  actually  conferred  (A.).  We  must  then  say 
that  the  company  cannot  be  bound  by  the  nnauthorized  act; 
nor  can  it  be  estopped  from  saying  that  it  was  unauthorized. 

A  recent  case,  nevertheless,  contradicts  this  conclusion:* 

"It  seems  to  me  that  the  one  fact  which  was  present  to  his  (the  bank- 
er's) mind  was  the  fact  that  the  company  deliberately  put  Power  into  a 
position  to  represent  them." 

But  that  is  what  everybody  does  who  employs  an  agent;  and 
estoppel  arises  only  when  the  principal  puts  an  agent  into  a 
position  to  misrepresent  him  —  enables  him  either  to  present 
the  appearance  of  having  greater  power  than  he  really  has  (A.), 
or  to  make  the  act  appear  to  be  within  his  real  authority  (B.). 

If  this  conclusion  is  wrong  the  present  writer  will  at  least 

1  Robinson  v.  Montgomeryshire  (1891X  3  Ch.  841;  65  L.  J.  Ch.  915. 
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shipped;  the  bill  was  assigned  to  the  plaintiff;  the  jury  found 
that, "  by  the  custom  of  merchants,  bills  of  lading  are  commonly 
pledged  and  deposited  by  the  holders  with  others  as  security 
for  the  payment  of  money ; "  and  that  by  the  bill  the  holders  of  it 
*^  were  enabled  to  pledge  and  deposit  the  said  bill  ...  as 
security  for  the  payment  of  money."  It  was  held  that  the  ship- 
owners were  not  liable: 

"It  is  not  contended  that  the  captain  had  any  real  authority  to  sign  bills 
of  lading  unless  the  goods  had  been  shipped;  nor  can  we  discover  any 
grounds  upon  which  a  party  taking  a  bill  of  lading  by  indorsement  would 
be  justified  in  assuming  that  he  had  authority  to  sign  such  bills,  whether 
the  goods  were  on  board  or  not.  If  then  from  the  usage  of  trade  and  the 
general  practice  of  shipmasters  it  is  generally  known  that  the  master  de- 
rives no  authority  from  his  position  as  master,  the  case  may  be  considered 
as  if  the  party  taking  the  bill  of  lading  had  notice  of  an  express  limitation 
of  the  authority;  and  in  that  case  undoubtedly  he  could  not  claim  to  bind 
the  owner  by  a  bill  of  lading  signed  when  the  goods  therein  mentioned 
were  never  shipped." 

The  master  did  not  act  within  his  apparent  authority  (A.). 
That  he  apparently  acted  within  his  authority  (B.)  was  not  pres- 
ent to  the  minds  of  the  judges. 

(1881)  Eri  V.  Great  Western  Ry.  Co}  is  to  the  same  effect  — 
the  authority  of  the  agent 

''was  a  limited  authority:  his  power  and  the  authority  to  sign  a  bill  of 
lading  depended  on  the  actual  receipt  and  shipping  of  the  gc^s.  If  the 
fact  on  which  the  power  depended  did  not  exist  the  authority  could  not 
exists"  2 

The  data  of  the  problem  are  that  the  master  had  no  author- 
ity  to  sign  a  bill  of  lading  unless  the  goods  were  shipped;'  and 
that  he  did  sign  although  the  goods  were  not  shipped.  There 
can  be  no  doubt,  therefore,  that  the  owners  cannot  be  bound 
unless  they  are  in  some  way  estopped  from  showing  the  facts. 
If  now  the  question  be  whether  the  master  was  held  out  as  hav- 
ing authority  to  sign  when  no  goods  were  delivered  —  whether 
this  signing  was  within  his  apparent  authority  (A.)?  the  answer 


18  Q.  K  D.  447;  56  L.  J.  Q.  R  131; 
Thorman  ▼.  Burt  (1886),  54  L.  T.  N.  a 
349;  Porter  on  Bills  of  Lading.  §^  167, 
180,  428;  Travis  on  Sales,  vol  II, 
pp^  8-39L  The  point  seems  to  have 
been  overlooked  in  Ck)ventry  v.  G.  E. 
Ry.  Co.  (1883),  11  Q.  R  D.  776;  52  L.  J. 
Q.  R  694.  The  statute  (18  &  19  Vic. 
(IrapuX  ch.  Ill,  g  3)  rendering  bills  of 
lading  conclusive  evidence  of  ship- 
ment "against  the  master  or  other 
person  signing  the  same  *'  does  not 


affect  the  question  under  discussion. 
Jessel  V.  Bath  (1867),  L.  R.  2  Ex.  267; 
36  L.  J.  Ex.  149;  Brown  v.  PovireU 
(1875),  L.  R.  10  a  P.  562;  44  L.  J.  C.  P. 
289. 

1  (1877)  42  U.  C.  Q.  R  90;  30  Ont 
App.  446;  5  &  C.  Can.  179.  See  also 
Oliver  v.  G.  W.  R.  Ca  (1877),  28  U.  C. 
C.  P.  143. 

«5S.  C.  Can.  189. 

'If  he  had  cadit  qucestio.    See  1< 
&  19  Via  (Imp.),  ch.  HI,  g  a 
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events,  "most  consonant  with  reason  and  justice*/'^  but  al- 
though many  of  the  authorities  in  his  country  have  ranged 
themselves  upon  that  side  of  the  question,^  yet  there  are  many 
others  which  hold  the  other  view.' 

Apptarance  of  Authority, —  An  interesting  point  connected 
with  the  appearance  of  authority  was  raised  in  Cole  v.  North 
Western,  Bank}  Suppose  that  the  owner  of  goods  sends  them 
to  a  person  who  carries  on  two  businesses,  that  of  a  factor  and 
that  of  a  warehouseman  —  sends  the  goods  to  be  warehoused 
and  not  sold ;  and  suppose  that  the  goods  are  nevertheless  sold ; 
is  the  owner  bound  by  the  sale?  that  is,  is  he  estopped  by  ap- 
pearance of  authority  to  sell?  Had  he  sent  them  to  a  factor 
(who  usually  has  power  to  sell)  he  would  undoubtedly  be  es- 
topped.* Had  he  sent  them  to  a  warehouseman  (who  usually 
has  no  power  to  sell)  he  would  not.*  Suppose  he  sends  them 
to  a  man  who  carries  on  both  businesses?  *  The  decision  was  in 
favor  of  the  owner.     Blackburn,  J.,  said: 

"For  example,  if  a  furnished  house  be  let  to  one  who  carries  on  the 
business  of  an  auctioneer,  he  is  intrusted,  as  tenant,  with  the  furniture, 
being  in  fact  an  auctioneer;  but  it  never  was  the  common  law,  and  could 
not  be  intended  to  be  enacted,  that  if  he  carried  the  furniture  to  his  auc- 
tion room  and  there  sold  it,  he  could  confer  any  better  title  on  the  pur- 
chaser than  if  he,  as  auctioneer,  acted  for  some  other  tenant  who  commit- 
ted a  similar  larceny  as  a  fraudulent  bailee;  nor,  to  come  nearer  to  the 
present  case,  that  a  warehouseman  or  wharfinger  who  as  such  is  intrusted 
with  the  custody  of  goods,  if  he  happens  also  to  pursue  the  trade  of  a  factor, 
can  give  a  better  title  by  sale  of  the  goods  than  he  could  if  they  had  been 
intrusted  to  some  other  warehouseman  who  employed  him  to  sell"  ? 

iMechem  on  Agency,  §  717.  (1885),  93  N.  C.  42;  National  v.  Chi- 

2  Wichita    v.  Atchison    (1878),   20  cago  (1890),  44  Minn.  224;  46  N.  W. 

Kan.  519;  Sioux  v.  First  Nat  Bank  R  342,  560.    See  Porter  on  Bills  of 

(1880),  10  Neb.  556;  7  N.  W.  R.  811;  Lading,  ch.  31, 

Brooke  v.  New  York  (1885),  108  Pa.  *(1874)  L.  R.  9  C.  P.  470;  10  id.  354; 

St.   529;   Bank  of  Batavia  v.   New  43  L.  J.  C.  P.  194;  44  L.  J.  C.  P.  233. 

York  (1887),  106  N.  Y.  195;  12  N.  K  See  also  Johnson  v.  Credit  (1877),  L. 

R.  433;  Smith  v.  Missouri  (1897),  74  R.  2  C.  P.  224;  3  id.  32;  47  L.  J.  C.  P. 

Ma  App.  48;  American,  etc.  v.  Mad-  241. 

dock  (1899),  86  C.  C.  App.  42;  93  Fed.  »  Ante,  p.  489. 

R  980.  «  Wilkinson  v.  King  (1809),  2  Camp. 

'The    Freeman    v.    Buckingham  335;  as  explained  in    Pickering  v. 

(1855),  18  How.  (U.  S.)  182;  Dean  v.  Busk  (1812).  15  East,  42;  Cole  v.  N. 

King  (1871),  22  Ohio  St  118;  Louisi-  W.  Bank  (1874).  L.  R  9  C.  P.  470;  10 

ana  v.  Laveillo  (1873),  52  Mo.  380;  id.  354;  44  L.  J.  C.  P.  233;  Fuentes  v. 

Baltimore  v.  Wilkins  (1875),  44  Ind.  Montis  (1868),  L.  R  3  C.  P.  277;  37 

11;  Hunt  V.  Mississippi  (1877).  29  La.  L.  J.  C.  P.  137. 

Ann.  446;  Witzler  v.  Collins  (1879),  ^l,  R  10  C,  P.  369;  44  L.  J.  C  P. 

70  Me.  290;  Pollard  v.  Vinton  (1881),  233. 

105  U.  S.  7;  Williams  v.  Wilmington 
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OSTENSIBLE  AGENCY— PARTNERSHIP. 

Although  headed  "  Partnership,"  this  chapter  is  devoted  to 
cases  in  which  there  is  no  partnership.  If  partnership  exists, 
liability  for  partnership  acts  is  clear;  and  it  is  not  within  the  pur- 
poses of  this  work  to  determine  the  circumstances  under  which 
partnership  exists.  The  law  of  estoppel  commences  where  the 
law  of  partnership  ends.  It  treats  of  cases  in  which,  admittedly, 
there  was  no  partnership;  and  declares  that,  under  such-and- 
such  circumstances,  the  defendant^  is  estopped  from  saying 
that  he  was  not  a  partner —  that  he  is  liable  as  though  he  were. 
For  like  reasons  we  have  nothing  to  do  with  the  law  of  agency.* 

Relation  of  Eaioppel  to  Partnership  and  Agency. —  The  cases 
with  reference  to  the  liabilitj'' of  promoters  of  companies  illus- 
trate very  clearly  the  relation  of  estoppel  to  partnership  and 
agency.  In  such  cases  liability  may  arise  in  several  ways: 
(A)  Promoters  may  be  engaged  in  making  preliminary  ar- 
rangements, e,  g,^  obtaining  the  charter,  advertising,  etc.  In 
such  cases  there  is  usually  no  partnership.  The  question  for 
decision  is  either  one  of  agency  or  of  estoppel  —  agency  if  real 
authority  is  alleged;  and  estoppel  where  the  defendant  is  not 

*  For  conveniencet   "  the   defend-  Nor  can  it  be  said  that  he  is  acting 

ant',*'  in  this  chapter,  will  represent  for  himself  as  principal  and  for  the 

the  person  alleged  to  be  a  partner.  others  as  agent,  for  the  firm  is  an 

3  It  is  usual,  no  doubt,  to  speak  of  entity.    As  was  said  by  Jessel,  M.  R : 

a  partner  as  an  agent  of  the  firm  '*  If  yoa  cannot  grasp  the  notion  of 

<53  &  54  Vic  (Imp.),  ch.  39,  §  5;  60  a  separate  entity  for  the  firm,  then 

Vic.  (Man«),ch.  24,  §  5;  Barber  v.  Van  you  are  reduced  to  this:  that  inas- 

Horn  (1894),  54  Kan.  83;  30  Pac.  R.  much  as  he  acts  partly  for  himself 

1070);  but  that  is  not  quite  correct,  and  partly  for  the  others,  to  the  ex- 

although  the  method  of  expression  tent  that  he  acts  for  the  others  he 

has  its  advantages,  and  is  made  use  must  be  an  agent,  and  in  that  way 

of  in  the  present  work.    When  an  you  get  him  to  be  an  agent  for  the 

individual  acts  as  such,  his  action  is  otlier  partnei*s,  but  only  in  that  way, 

of  course  his  own.    When  he  acts  as  because  you  must  insist  upon  ignor- 

a  member  of  a  firm,  the  act  is  not  ing  the  existence  of  the  firm  as  a 

his,  but  that  of  the  firm.    He  is  not  separate  entity."    Pooley  v.  Driver 

in  such  case  an  agent  of  the  firm  —  (1876),  L.  R.  5  Ch.  D.  476;  46  L.  J.  Ch. 

for  he  cannot  be  agent  for  himself  469. 
88 
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ner    .    .    .    but  that  bis  name  was  to  continue  for  a  certain 
time,"  and  Bayley,  J.,  said : 

**  Brown,  notwithstanding  the  knowledge  of  the  dissolution  of  the  part- 
nership, knew  that  Bush's  name  was  to  be  oontinued  and  that  he  was 
therefore  responsible," 

Division  of  the  SuBJEor. 

Tbere  are  two  classes  of  cases  in  wbich  tbe  law  of  estoppel 
in  relation  to  partnership  is  most  frequently  appealed  to: 

1.  Cases  in  which  the  defendant  never  was  a  member  of  the 
firm  with  which  the  plaintiff  dealt;  but  he  is  alleged  to  be  es- 
topped from  denying  membership.^ 

2.MIIases  in  which  the  defendaat  had  been  prior  to,  but  was 
not  at  the  time  of,  the  transaction  in  question  a  member  of  the 
firm;  and  it  is  alleged  that  he  is  estopped  from  setting  up  his 
retirement  from  the  firm.  This  latter  case  may  be  divided  into 
two  orders  of  which  each  has  two  species: 

1.  With  reference  to  dealings  with  the  firm  prior  to  the  dis- 
solution : 

(a)  Persons  who  had  such  dealings. 
{b)  Persons  Avho  had  no  such  dealings. 

2.  With  reference  to  knowledge  of  the  constitution  of  the 
firm  prior  to  the  dissolution : 

{a)  Persons  who  had  such  knowledge. 
(J)  Persons  who  had  no  such  knowledge. 
The  requisites  of  estoppel  most  frequently  involved  in  these 
cases  are  as  follows: 

1.  There  must  have  been  a  representation  of  partnership. 

2.  The  defendant  must  have  either  made  the  representation 
or  assisted  it  —  done  that  which  made  it  credible. 

3.  It  must  have  been  made  to  the  plaintiff. 

4.  Upon  the  faith  of  the  representation  credit  must  have 
been  given,  which  implies,  of  course,  that  the  plaintiff  must 
have  been  aware  of  the  representation. 

1.  A  Representation. 

Premising  that  a  representation  may  as  well  be  made  by  con- 
duct as  by  direct  assertion,*  let  distinction  be  made  between 

,     1  Upon  the  general  principle  may  *  Dickinson  v,  Valpy  (1829),  10  R 

/fbe  cited  Jacobs  v.  Shorey  (1868),  48  &  C.  141;  Re  Fraser  (1892),  2  Q.  B. 

*  N.  H.  100;  Moore  v.  Harper  (1896),  43  637;  McLean  v.  Clark  (1893X  20  Ont. 

W.  Va.  50;  24  a  R  R.  633.  App.  871.    Representation   being  a 
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notice  of  his  retirement  as  would  protect  third  persons  from 
injury  because  of  that  fact.^ 

The  reason  for  the  classification  above  suggested  will  now 
be  apparent;  for  evidently  the  retiring  partner's  duty  will  not 
be  the  same  to  all  persons,  but  must  vary  according  to  the  posi- 
tion in  which  they  respectively  stood  with  reference  to  the 
firm  at  the  time  of  the  dissolution. 

For  example,  if  after  the  partner's  withdrawal  goods  were 
sold  to  the  firm,  and  the  vendor  sued  the  retired  member,  al- 
leging that  the  usual  notices  had  not  been  given,  it  would  ob- 
viously be  a  suiiicient  reply  that  the  vendor  knew  nothing  of 
the  constitution  of  the  firm,  and  had  no  dealings  with  it,  pre- 
vious to  the  dissolution;  and  was  not  therefore  misled  by  it. 
But  observe  that  (1)  if  the  vendor  had  known  of  the  constitu- 
tion of  the  firm,  or  (2)  if  he  had  had  dealings  with  it  (before 
dissolution  of  course),  the  retired  member  would  be  liable  —  if 
he  had  not  given  the  customary  notice. 

Distinguish  between  these  two  grounds.  Observe  that  either 
of  them  will  suffice  for  liability ;  and  that  the  only  difference 
between  them  is  as  to  the  sort  of  notice  each  is  entitled  to  re- 
ceive—  as  we  shall  see.  In  the  meantime  notice  how  little 
regard  some  of  the  codifications  of  the  law  of  partnership  pay 
to  the  existence  of  such  points.  The  Imperial  and  Manitoba 
statutes  provide  that: 

"  Where  a  person  deals  with  a  firm  after  a  change  in  its  constitution, 
he  is  entitled  to  treat  aU  apparent  members  of  the  old  firm  as  still  being 
members  of  the  firm  until  he  has  notice  of  the  change."  ^ 

What  description  of  "a  person"  is  here  intended?  If  one 
who  had  prior  knowledge  of  the  constitution  of  the  firm,  the 
statute  (if  we  may  so  say)  is  right.  But  if  "a  person"  in- 
cludes "any  person,"  it  is  wrong.  Again,  if  persons  who  have 
had  previous  dealings  with  the  firm  are  intended,  the  statute 
is  intelligible;  but  if  all  persons  are  included,  it  is  not. 

It  might  be  suggested  that  there  is  snflicient  ambiguity 
about  the  word  "apparent"  to  permit  of  any  elasticity  which 
might  be  necessary  in  the  application  of  the  clause.  For  it 
might  be  said  to  a  plaintiff  who  desired  "to  treat  all  apparent 

1  Scarf  V.  Jardine  (1882),  7  App.  Cas.        »  53  &  54  Vic  (Imp.),  ch.  39,  §  86; 
357;  51  L,  J.  Q-  B.  612;  Stinson  v.    60  Vic.  (Man.),  ch.  24,  §  36. 
Whitney     (1881),    180     Masa    591; 
Strecker  y.  Conn  (1883),  90  Ind.  469. 
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become  aware  of  his  retirement,  the  retiring  member  is  liable  for  the 
amount,  unless  he  shows  that  he  has  given  reasonable  public  notice  of 
his  retirement'*  ^ 

3.  And  as  to  persons  (1)  who  bad  no  previoas  dealings;  and 
(2)  who  had  no  information  as  to  the  prior  constitution  of  the 
firm,  we  may  adopt  the  language  of  an  American  judge:' 

"  When  a  fii*m  which  remains  after  the  dissolution  as  the  successor  of 
the  partnership  dissolved,  whether  carrying  on  business  under  the  same 
or  a  different  name,  has  business  relations  with  a  stranger  who  has  had 
no  dealings  with  the  former  partnership,  and  who  has  h^  no  knowledge 
of  such  ]3artner8hip,  notice  oi  any  kind  is  unnecessary  in  order  to  enable 
the  retiring  members  of  the  old  company  to  escape  liability  for  such  sub- 
sequent contracts;  but  it  would  be  otnerwise  held  where  the  stranger  had 
knowledge  of  the  former  partnership,  but  had  no  notice,  actual  or  con- 
structive, of  its  dissolution.*' 

The  persons  then  to  whom  it  is  the  duty  of  the  retiring  part- 
ner to  give  notice  are:  (1)  persons  who  had  previously  dealt 
with  the  firm;  and  (2)  persons  who  had  become  aware  of  the 
constitution  of  the  firm,  although  they  might  not  have  dealt 
with  it;  and  the  notices  to  be  given  are  those  prescribed  by  the 
rule  requiring  "  an  appropriate  measure  of  prudence,"  namely, 
specific  notices  to  the  prior  dealers  (for  they  are  known  and 
can  be  personally  reached),  and  general  notice  by  public  adver- 
tisement to  all  others.' 

Name  of  Firm. — In  connection  with  the  points  just  suggested, 
the  continuation  of  the  name  used  by  the  old  firm  is  frequently 
of  importance.  For  example,  in  the  case  of  persons  who  have 
had  no  dealings  with  the  firm  prior  to  the  dissolution,  the  name, 
if  indicative  of  the  persons  carrying  on  the  business,  may  some- 
times be  taken  as  a  representation  that  such  persons  are  mem- 
bers of  the  firm ;  and  such  a  representation  would  of  course 
create  an  estoppel  in  favor  of  people  acting  upon  it.    For  the 

1  Reid  V.  Coleman  (1890),  19  Ont.  (1893).  53  Minn.  565;  54  N.  W.  R  789. 

102.     See  Wigle  v.  Williams  (1895),  See  also  Carter  v.  Whalley  (1830),  1 

24  S.  C  Can.  718;  Dreher  v.  Connolly  B.  &  Ad.  11 ;  Heath  v.  Sansom  (1832), 

<1890),  30  N.  Y.  674;  9  N.  Y.  Supp.  635;  4  B.  &  Ad.  172. 
Hahn  v.  Kenefich  (1892),  48  Ma  App.        » 58  &  54  Vic.  (Imp.),  ch.  39,  §  36  (2) ; 

618;    Alexander   v.  Harkins   (1897),  60  Vic.  (Man.),  ch.  24,  §  36  (2).    In 

120  N.  G  452;  27  S.  R  R.  120.    The  Canada  and  the  United    States  it 

words,  "  as  one  of  the  public,"  might,  would  be  very  advisable  to  give  no- 

for  the  purposes  of  a  general  rule,  tice  to  the  mercantile  agencies.  Reid 

well  be  omitted;  for  if  the  same  in-  v.  Coleman  (1890),  19  Ontv  102;  Gage 

formation  had  been  obtained  as  an  v.  Rogers  (1892),  51  Mo.  App.  428; 

individual  the  result  would  no  doubt  Bank  of  Monongahela    v.  Weston 

be  the  same.  (1899),  150  N.  Y.  201;  54  N.  E.  R  40. 

3  CollinSy  J.,  in  Swigert  v.  Aspden 
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retains  the  appearance  of  being  indicative.  In  that  case  Archer 
was  liable  because 

*'he  had  imprudently  suffered  notice  to  b3  given  of  the  continuance  of  the 
partnership,  by  permitting  his  name  to  remain  on  the  door/'  ^ 

The  distinction  between  historic  and  indicative  names  was 
altogether  overlooked  in  Re  Fraaer?  From  the  firm  of  "  W,  & 
J.  Fraser"  the  J.  retired;  the  old  name  was  continued;  after- 
wards certain  bankers  discounted  a  bill  accepted  by  "  W.  &  J. 
Fraser,"  and  sued  the  J.  member  upon  it.  They  were  beaten, 
Kay,  L.  J.,  saying  that  Newsome  v.  Coles  showed  that  carrying 
on  the  business  in  the  old  name  did  not 

"amount  to  a  representation  by  him  to  the  bank  that  he,  John  Fraser, 
was  a  partner  in  the  firm.** 

Lord  Esber  said  that  there  was  no  evidence  of  any  holding 
out  by  John  Fraser  to  the  petitioning  creditors: 

"  If  they  had  dealt  with  the  old  firm,  and  had  no  notice  of  the  dissolu- 
tion of  partnership,  the  case  would  be  entirely  different*' 

But  it  is  immaterial,  as  we  have  seen,  whether  the  case  is 
one  of  a  new  or  an  old  dealer,  if  the  creditor  had  had  knowl- 
edge of  the  constitution  of  the  firm.  And  so  the  case  would 
be  reduced  to  one  of  fact,  in  which  respect  it  is  defectively  re- 
ported. It  suggests  this  question,  however :  whether  if  an  indica- 
tive name  be  continued  and  people  be  misled,  it  is  a  sufficient 
answer  to  say  that  notice  of  the  dissolution  was  advertised  in 
the  Gazette  —  whether  an  official  and  never-read  notice  of  a 
dissolution  will  outweigh  the  constant  and  obtrusive  assertion 
that  there  was  none  i 

11.  Misrepresentation  bt  the  Defendant. 

Discussion  in  a  previous  chapter '  of  one  of  the  prime  requi- 
sites of  estoppel, 

•*the  misrepresentation  must  be  made  either  (1)  by  the  estoppel-denier 
(Personal  Misrepresentation),  or  (2)  by  some  person  whose  misrepresenta- 
tion the  estoppel-denier  has  made  credij^le  (Assisted  Misrepresentation)," 

renders  it  unnecessary  to  say  much  here  upon  a  point  that 
ap7'lo)*i  seems  to  be  sufficiently  clear,  namely,  that  a  misrepre- 
sentation which  will  estop  must  be  one  for  which  the  defend- 
ant is  responsible.    It  may  be  pointed  out,  however,  that  the 

1  VViUiams  v.  Keats  (1817).  2  Stark.       2(i892)  2  Q.  B.  633. 
290;  Dolman  t.  Orchard  (1825),  3  C.        »Ch.  IIL 
&  P.  184;  Evans  v.  Hadfield  (1896), 
93  Wis.  665;  68  N.  W.  R.  468. 
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plain tiflf  in  order  that  he  might  be  bound  by  a  representation 
made  by  another  person.  The  defendant  had  represented  him- 
self to  be  a  partner  to  various  persons;  but  neither  he  nor  such 
persons  had  made  any  representation  to  the  plaintiff  —  thus  far 
BO  estoppel.  A  real  member  of  the  firm,  however,  had  made 
representations  to  the  plaintiff;  but  did  so  without  authority 
from  the  defendant  —  and  again  it  was  said  that  there  was  no 
estoppel. 

But  the  cases  do  not  usually  proceed  upon  the  law  of  prin- 
cipal and  agent,  and  the  necessity  for  authority  to  transmit 
information;  but  upon  this,  rather,  that  the  defendant  has  orig- 
inated an  impression  which  has  in  some  wa}"^  reached  the  plaint- 
iff. And  it  might  very  well  have  been  held  in  the  case  just 
referred  to  that  if  a  man  was  accustomed  to  represent  himself 
as  a  partner,  such  action  would  be  sulficient  evidence  that  he 
*^  knowingly  suffered  "  the  real  members  of  the  firm  to  do  lijce- 
wise.  He  could  hardly  expect  them  to  contradict  him.  His 
own  representation  would  of  course  be  strong  evidence  against 
him  of  the  fact  of  partnership;^  but  that  is  a  remark  not  per- 
tinent to  estoppel.    The  law  may  be  taken  to  be  that 

'4f  the  defendant  informs  A.  B.  that  he  is  a  partner  in  a  commercial  es- 
tablishment, and  A.  B.  informs  the  plaintiff;  and  the  plaintiff,  believing 
the  defendant  to  be  a  member  of  the  firm,  supplies  goods  to  them,  the  de-v 
fendant  is  liable."  ^ 

The  case  mentions  but  leaves  undecided  the  question  whether 
if  the  estoppel-denier,  instead  of  informing  A.  B.  that  ho  is  a 
partner,  does  acts  from  which  A.  B.  fairly  draws  that  infer- 
ence; and  A.  B.  either  communicates  his  information  to  the 
estoppel-asserter  or  informs  him  that  the  estoppel-denier  is  a 
partner — whether,  in  such  case,  there  is  a  sufficient  holding 
out.  It  is  submitted  that  there  is,  and  that  the  dictum  of  Erie, 
0.  J.,  in  the  same  case  is  correct : 

'*He  need  not  hear  or  see  the  defendant's  conduct;  it  is  enough  if  the 
fact  has  come  to  his  knowledge/' 

TBhe  Imperial  Statute  declares  for  liability 

**  whether  the  representation  has  or  has  not  been  made  or  communicated 
to  the  person  so  giving  credit,  by  or  with  the  knowledge  of  the  apparent 
partner  making  the  representation  or  suffering  it  to  be  made."^ 

see  Armstrong  v.  Potter  (1894),  103  S.  841.    And  see  Shott  v,  Streatfield 

Mich.  409;  61  N.  W.  R  657.  (1830),  1 M.  &  Rob.  8:  Quirk  v.  Thomas 

i  McNeilan's  Estate  (1894),  16  Pa.  (1858),  6  Mich.  76, 119;  Rimel  v.  Hayes 

Ca  Ct  R  46.    Affirmed  in  167  Pa.  St  (1884),  83  Mo.  208. 
473;  81  Atl  R.  727.  »  53  &  54  Via  (Imp.),  ch.  89,  §  14  (1). 

» Martyn  v.  Gray  (1868).  14  C.  B.  N.  And  see  60  Vio.  (Man.),  ch.  24,  §  14  (1). 
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IV.  Credit  Upon  Faith  of  Eepresentation. 

Knowledge  of  the  Representation. —  In  order  that  a  plaintiff 
may  be  able  to  say  that  he  gave  credit  upon  the  faith  of  a  rep- 
resentation it  is  clearly  necessary  that  he  should  have  known 
of  it  prior  to  his  action ;  ^  and  believed  it  to  be  true; ^  which  of 
course  includes  that  he  did  not  know  it  to  be  untrue.' 

It  is  because  a  representation  cannot  estop  unless  it  be  known, 
that  a  dormant  partner  cannot  be  estopped  from  denying  part- 
nership after  his  retirement  from  the  firm.*  But  the  term 
**  dormant  partner  "  must  be  construed  strictly,  as 

«<ODe  who  takes  no  part  in  the  business  and  whose  connection  with  the 
business  is  unknown.  Both  secrecy  and  inactivity  are  implied  by  the 
word."* 

For  if  he  chooses  to  throw  off  his  character  he  may  leave  him- 
self open  to  the  estoppel  which  befalls  other  partners.®  And 
of  course  the  retirement  of  a  dormant  partner  will  not  relieve 
him  from  contracts  already  made,  even  if  part  of  the  considera- 
tion for  the  firm's  promise  be  furnished  after  the  dissolution.^ 
Nature  of  the  Representation. —  Observe  that  what  the  plaint- 
iff relies  upon  is  the  presence  of  the  defendant  in  the  firm,  and, 
as  a  consequence,  his  being  a  party  to  the  contract.  It  is  not  at 
all  essential  that  the  plaintiff  should  be  able  to  establish  that 
the  defendant  was  a  man  of  '^  financial  ability,"  and  so  an  im- 
jporiant  factor  in  the  contract.®  Nor  indeed  that  he  should  be 
able  to  swear  that  if  the  defendant  had  not  been  a  partner  he 
(the  plaintiff)  would  not  have  sold  the  goods.*    All  that  is 

iBaird  v.  Planque  (1856),  1  Fo&  &  v.  Benfer  (1892).  50  Kan.  100;  81  Pac. 

F.  844;  Rives  v.  Michaels  (1896),  16  R.  695;  Milmo  Nat  Bank  v.  Carter 

Misc.   R.   57;    37  N.  Y.  Supp.  644;  (1892),  1  Tex.  Civ.  App.  151;  20  S.  W. 

Stewart  v.  Brown  (1898),  102  Ga.  836;  R.  836;  Gorman  v.  Davis  (1896),  118 

80  a  E.  R.  264.  N.  C.  370;  24  S.  E.  R.  770. 

2 Pott  V.  Eyton  (1846),  3  C.  B.  82;  16        ^National  v. Thomas (1871),  47  N.  Y. 

L.  J.  C.  P.  257;  Wright  v.  Fonda  19. 
(1891),  44  Ma  App.  634  «Elmira  v.  Harris  (1891).  124  N.  Y. 

'McLean  v.  Clark  (1893),  20  Ont.  280;  26  N.  R  R.  541;  Brown  v.  Foster 

App.  660;  Alderson  v.  Pope  (1809).  1  (1894).  41  a  Q  118;  19  a  E.  R.  299. 
Camp.  404,  n.;  Kraus  v.  Lutly  (1894),        '  Court  v.  Berlin  (1897),  2  Q.  R  396; 

56  HL  App.  506.  66  K  J.  Q.  a  714.    See  14  Law  Quar- 

<  58  &  54  Vic.  (Imp.),  ch.  39,  §  36  (8);  terly  Review,  5.    And  see  ante,  p.  247. 
60  Via  (Man.),  ch.  60,  §  36  (3):  Farrar       ^strecker  v.  Conn  (1883),  90  Ind. 

V.  Deflinne  (1844),  1  Car.  &  K.  580;  469. 

McFarlane  v.  McHugh  (1891),  12  Ohio       9  Libel  v.  Craddook  (1888),  87  Ky. 

Cir.  Ct  485;  1  Ohio  C.  D.  546;  Pitkin  525. 
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doubted  that  both  may  be  liable.  Sat  bow?  One  is  liable 
upon  the  facts,  and  the  other  by  estoppel  again  —  if  we  choose 
to  say  so.  But  perhaps  it  would  be  better  to  declare  that  the 
continuing  partner  is  liable  upon  one  principle  of  law  (con- 
tract), and  the  other  member  upon  another  principle  (estoppel). 
"We  have  it,  then,  that  if  A.  and  B.  are  in  partnership,  and  A. 
goes  out,  both  may  be  liable  —  A.  by  estoppel  and  B.  by  con- 
tract. And  what  difficulty  is  added  if  B.  has  taken  a  new 
partner,  C,  and  that  B.  and  C.  are  the  parties  liable  upon  the 
contract? 

Suppose  that  the  customer  was  not  aware  that  A.  had  left 
the  firm,  but  was  aware  that  C.  had  joined  it;  ought  not  both 

A.  and  C.  to  be  liable  to  him?  0.  is,  in  reality,  a  party  to  the 
contract  —  perhaps  the  signature  to  it  is  in  his  own  handwrit- 
ing. In  no  case  can  he  escape.^  And  A.  too  ought  to  be  lia- 
ble, for  the  contract  was  made  upon  the  faith  of  his  member- 
ship, and  he  is  therefore  estopped  from  denying  his  liability. 

It  is  said  that  this  conclusion  pannot  be  correct,  for  were  the 
new  firm  sued  they  could  not  plead  in  abatement  the  non- 
joinder of  the  old  member  —  the  old  member  is  therefore,  it  is 
said,  not  a  proper  party  to  the  suit.  But  observe  that  the 
reason  that  they  could  not  so  plead  is  that  they  could  not  say 
that  the  retired  partner  was  a  party  to  the  contract.  .  The 
creditor  may,  if  he  wishes,  sue  the  old  member;  but  he  is  not 
bound  to  do  so.  He  may,  if  he  chooses,  sue  on  the  contract  as 
It  is  in  fact,  and  the  real  contractors  cannot  defend  themselves 
by  asserting  the  plaintiff's  right  to  add  to  their  number  by  es- 
toppel. But  it  is  quite  another  thing  to  say  that  he  himself 
cannot  claim  the  right  which  estoppel  gives  him.  The  objec- 
tion moreover  goes  much  too  far.  For  if  it  be  valid,  then  if  A. 
and  B.  are  in  partnership,  and  after  A,  retires  B.  makes  a  con- 
tract, these  two  can  never  be  jointly  liable  —  B.  if  sued  alone 
would,  in  this  case  too,  be  unable  to  plead  in  abatement  the 
absence  of  K. 

It  is  also  argued  that  if  A.,  B.  and  C.  were  all  sued  together 
there  must  be  a  nonsuit,  for  the  plaintiff  could  not  prove  a 
joint  contract.     That  may  be  technically  true.     But  if  A.  and 

B.  were  sued  alone,  they  could  plead  the  non-joinder  of  0.^ 

iScbDiidt  V.  Ittman-  (1894),  46  La.  ^See  Cameron  t.  Cameron  (1886), 
Ann.  888;  15  S.  R  310.  3  Man.  308. 
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LiABiLiTr  IN  Tort. 

When,  as  formerly,  liability  proceeded  upon  a  holding  out  to 
the  world  "  (instead  of  to  the  plaintiff),  it  might  well  be  that 
persons  so  held  out  as  partners  would  be  liable  for  the  negli- 
gence of  the  servants  of  the  firm,  although  they  were  not,  in 
fact,  members  of  it.  And  so,  in  Stables  v.  Eley^-  such  a  person 
was  held  liable  for  a  collision  caused  by  the  firm's  driver. 

But  the  modern  doctrine  requires  that  if  a  man  is  to  be  lia- 
ble as  a  partner  in  a  firm  of  which  he  is  not  a  member,  it  must 
be  because  the  plaintiff  has  dealt  with  the  firm  in  the  belief 
that  the  defendant  was  a  member  of  it  —  has  changed  his  posi- 
tion upon  the  faith  of  the  misrepresentation.  It  would  be  hard 
to  contend,  in  the  case  of  a  man  injured  in  a  collision,  that  he 
had  sustained  his  hurts  because  of  representations  that  had 
previously  been  made  to  him  as  to  the  ownership  of  the  guilty 
wagon. 

i(iB25)  1  C.  &  P.  614.    And  see  the  later  case  of  Burk  v.  Clark  (1888),  5 
Han.  150. 
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The  figures  sometimes  indicate  the  page  at  which  the  subject  commencee,  merely. 

ACTIVITY  — 

obligation  to  be  active,  40.  43,  48, 105,  ISe. 
as  against  crime  or  fraud,  50. 

see  Passive  Misrepresentation. 

ACTUAL  AND  CONTRACTUAL  ESTATE,  269. 

ADMISSION  — 

estoppel  not  an,  4. 

AGEINT  (see  Ostensible  Aqenct;  PRiNCiPAii  and  Agent). 

ALTRUISM  (see  Egoism). 

AMBIGUITY  OF  MISREPRESENTATION,  14, 14t 
factor  also  a  trader.  511. 

AMBULATORY  AND  NON-AMBULATORY  INSTRUMENTS— 
classification  suggested,  385. 
Lord  Cairns'  dictum,  380. 
transferee  takes  free  from  equities  of  the  obligors,  80 1. 

even  although  parties  themselves  defrauded,  96. 
transferee  takes  free  from  legal  title  of  the  owners,  89^ 
possession  of  ambulatory  instruments  is  appearance  of  ownership,  894 

or  of  agency  to  transfer,  395. 
duty  of  owners  of  ambulatory  instruments,  895. 
estoppel  applied  to  ambulatory  instruments,  897. 
considerations  in  support  of  suggested  views,  401. 

market  overt,  404. 

lost  seal,  405. 

further  considerations,  405. 

contrast  with  old  view,  406. 
ambulatory  instruments  ~> 

bonds,  409. 

scrip  for  bonds,  413, 
shares,  414. 

mortgage  debentures,  414. 

mortgages,  415. 

vouchers,  416. 

bank  documents,  417. 

life  policies,  417. 

share  transfers,  418. 

charter-parties,  418. 

bills  and  notes,  420.  * 
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0. 

CARELESSNESS  SOMETIMES  ESSENTIAL,  9a 

only  important  where  there  is  misrepresentation,  100. 
personal  misrepresentation;  carelessness  not  essential,  101. 
assisted  misrepresentation;  carelessness  sometimes  essential,  103. 
execution  of  documents,  103. 
mortgagee  intrusting  deeds  to  mortgagor,  104 
ostensible  agency,  105. 
checking  over  bank  pass-books,  105, 180. 
standing-by,  26,  106. 

bill  of  lading  for  goods  not  delivered,  106.  50S. 
bills  and  notes,  spaces  in,  107.    See  Custody  ov  Dooumbnt& 
rules  supplied  by  the  cases,  109. 
Mr.  Bigelow's  criticism,  109. 
Mr.  Cabab^'s  criticism,  HI. 
I.  There  must  be  neglect  of  some  duty,  112. 
IL  The  neglect  must  be  in  the  transaction  itself*  112i 
this  impossible,  118. 
authorities  reviewed,  115. 
result  and  its  explanation,  116. 
"in  the  transaction,*'  117. 
analogy  from  law  of  torts.  119. 
IIL  The  neglect  must  be  the  proximate  cause,  eta,  119. 
this  impossible,  119. 
proximate  and  real  cause,  120. 
summary  of  chapter,  121. 

CAUSE  OF  ACTION  — 
estoppel  as  a,  187. 

CERTAINTY  (see  Implied  Misebpresentation). 

CHANGE  OF  POSITION  ESSENTIAL,  131. 
misrepresentation  not  acted  upon,  181. 
change  prior  to  misrepresentation,  182. 
misrepresentation  unknown,  182. 

inactivity  may  be  a  change  of  position,  see  Lullxno  Into  Security. 
means  of  knowledge  of  incorrectness  of  misrepresentation  immaterial, 

187. 
what  is  a  change  of  position,  189. 

change  of  style  of  living,  189. 

change  by  bringing  an  action,  139. 

a  possible  change,  140. 
on  the  faith  of  the  misrepresentation,  140. 

where  truth  known,  140. 

where  misrepresentation  withdrawn,  140. 

where  misrepresentation  not  believed,  140. 

where  representation  ambiguous,  141. 

certificate  of  shares  not  relied  on,  141. 

seeming  exceptions  where  classes  of  estoppel-asserters,  141. 
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CHANGE  OF  POSITION  ESSENTIAL  (continued)  — 
on  the  f aitU  of  the  misrepresentation  (continued)  — 

reputed-ownership  clauses,  142. 

two  sets  of  bankruptcy  creditors,  148w 

what  was  the  actuating  motive,  144 
onus  of  proof,  145. 
several  reasons  for  change,  140. 
prejudice,  14& 

damage,  real  or  assumed,  147. 

amount  of  damage,  191« 

lulling  to  rest,  147. 
purchaser  for  value,  see  Purchaser. 
anticipation  of  change,  see  Anticipation. 
change  must  be  reasonably  consequent,  see  Consequent. 
change  other  than  that  intended,  see  Consequent. 

CHECKS  (see   Negotiable  Instruments;   Ambulatory  Instruments; 
Execution  op  Documents;  Custody  op  Documents). 

CLASSES  OF  PERSONS  CLAIM  ESTOPPEL  — 

although  not  act  upon  faith  of  misrepresentation,  1421 

COMMERCIAL  AGENCIES  — 

information  to,  intended  for  members,  138. 
notice  to,  upon  dissolution  of  partnership,  510. 

CONDITIONS  OF  ESTOPPEL,  10. 

CONSEQUENCES  - 

does  estoppel  proceed  upon  duty,  or  has  it  consequences  merely,  232^ 

CONSEQUENT  — 

change  of  position  must  be  reasonably  consequent,  183. 
Barry  v.  Croskey  and  Carr  v.  London  rules  compared,  163t 
change  other  than  that  intended,  168. 

direct  arid  indirect  misrepresentation,  163. 

honest  and  fraudulent  misrepresentation,  1631 
application  to  the  cases,  171. 
what  are  consequent  changes,  174 
summary,  175. 

CREDITORS  — 

estoppel  in  favor  of,  as  to  ost-ensible  property  of  debtor,  25. 
creditors  in  class,  claim  estoppel  although  not  act  upon  faith  of  mis- 
representation, 143. 
effect  of  estoppel  of  debtor  upon  his  creditors,  208. 
bearing  of  privity  considerations,  209. 

true  position,  212. 
joint  and  separate  creditors  of  partners,  213. 
effect  of  estoppel  of  company  to  deny  validity  of  some  debentores 

upon  other  debenture  holders,  217. 
same  question  as  to  some  shareholders,  219, 
see  Reputed  Ownership. 
CRIME  — 

duty  to  guard  against,  48. 
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CUSTODY  OF  DOCUMENTS— 

stolen  or  found  negotiable  instruments,  45& 

when  forgery  necessary  to  complete,  22,  61,  458,  406L 

signed  slipSk  46% 

when  in  complete  form,  Bl,  461,  460. 
stolen  or  found  documents  of  title,  846. 
stolen  or  found  non-negotiable  instruments,  467. 

CUSTODY  OF  SEALS  — 
duty  as  to,  68,  108,  287,  405. 

CUSTODY  OF  RUBBER  STAMPS,  65w 

D. 

DAMAGES  — 
amount  of,  191. 
necessary  to  estoppel,  146. 
see  Chanob  of  Position. 

DEBENTURE  HOLDERS  — 

effect  of  estoppel  of  company  to  deny  validity  of  some  debentures 
upon  other  debenture  holders,  217. 

DECEIT  — 

compared  with  misrepresentation,  68. 

compared  with  estoppel,  227. 

fraud  necessary  in  deceit,  224 

fraud  unnecessary  in  estoppel.  326. 

application  of  respective  remedies,  226. 

anomalous  result,  227. 

illustrations,  228. 

present  situation,  231. 

company's  secretary  giving  erroneous  information,  287. 

acts  done  by  agent  not  "  for  master's  benefit,"  497. 

DEEDS— 

estoppel  applies  to,  845,  449. 

possession  of,  see  Possession  of  Title  Deeds. 

DEFAULT  — 

taking  advantage  of  one's  own,  185. 

DELIVERY  ORDERS  (see  DocuiiEJfTs  OF  Title;  Indicia  of  Title). 

DIRECT  AND  INDIRECT  — 

misrepresentation  may  be  direct  or  indirect,  123. 
Barry  v.  Croskey  criticised,  163, 

DOCUMENTS- 

custody  of,  see  Custody  op  Doccments. 
execution  of,  see  Execution'  of  Docl'31E>'T3. 

DOCUMENTS  OF  TITLE  — 

three  classes  of  documents,  303b 

1.  Certificates  of  title,  30% 

2.  Transfers  of  title,  3<>.j. 

3.  Records  of  transfers,  303^ 
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DUTY  (continued)  — 

as  to  appearance  of  agency,  see  Principal  and  Agent. 

as  to  execution  of  documents,  see  Execution  of  Document& 

as  to  custody  of  documents,  see  Custody  of  Documents. 

as  to  guarding  against  crime,  see  Crime. 

of  activity,  see  Passive  Misrepresentation;  Lulling  to  Rest. 

in  partnership  cases,  see  Partnership. 

egoism  and  altruism,  see  Egoism. 

appropriate  measure  of  prudence,  see  Appropriate. 

E. 

EFFECT  OF  ESTOPPEL  (see  Nature  and  Effect), 

EGOISM  AND  ALTRUISM,  87.  291,  46a 

ELECTION  — 

in  partnership  cases,  526. 

EQUITABLE  RIGHT  AND  ESTATE  — 
estoppel  is  an  equitable  right,  199. 

parallel  between  eqility  under  contract  for  sale  and  estoppel,  202. 
solution  applied,  202. 
does  an  estate  pass  by  estoppel,  208. 
effect  under  Factors  Act,  208. 
see  Legal  Estate 

EQUITIES— 

the  phrase  equivalent  to  "merits,"  251,  291. 
estoppel  concealed  under  the  phrase,  200. 
"no  defenses,"  128. 
see  Ambulatory. 

ESTOPPEL— 

subdivisions,  1,  2. 
classification,  8. 
definition,  8. 
justification,  6. 
history,  7. 
conditions,  10. 

EVIDENCE  — 

estoppel  as  a  rule  of,  188. 

EXECUTION  OF  DOCUMENTS  — 

carelessness  in  execution  may  estop,  103,  4251 
L  Execution  fraudulently  obtained— 
^  the  authorities,  428. 

void  and  voidable,  427. 
solution,  434. 
analogy,  487. 
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EXECUTION  OF  DOCUMENTS  (continued)  — 
IL  Execution  fraudulently  completed,  438. 
division  of  subject,  488. 

negotiable  instrument  oonfided  to  another  person,  4891 
(1)  completed  instruments,  489. 

grounds  of  liability,  248. 
(3)  blank  instruments,  440, 

current  phraseology,  441. 
criticism,  441. 

blanks  known  to  transferee,  443. 
customary  efifect  of  blanks,  448. 
estoppel,  444 
blanks  unknown  *to  transferee,  447. 

(3)  spaces  in  instruments,  42. 

carelessness  as  to,  107. 

(4)  signed  slips  of  paper,  448. 

imperfection  known,  448. 

unknown,  448. 
summary,  448. 

non-negotiable  instruments  confided  to  another  person,  449. 

deed,  estoppel  applies  to,  345,  449. 

completed  instruments,  453. 

blank  instruments,  453. 
blanks  known,  453. 

unknown,  455. 
documents  stolen  or  found  — 

negotiable  instruments,  456. 

carelessness,  457. 

complete  and  incomplete  instruments,  458. 

criticism  of  present  rules,  459. 

egoism  and  altruism.  460. 

signed  slips  of  paper,  463. 

current  practice,  465. 

the  codes.  466. 

non-negotiable  instruments,  467. 
summary  of  chapter,  470. 

EXPECTED  CHANGE  (see  Anticip«vted  Change). 

I*. 
FACT  AND  INTENTION  — 
misrepresentation  of,  68. 

FACT  AND  LAW  — 

misrepresentation  of,  7*^ 

FACT  AND  OPINION  — 
misrepresentation  of,  72. 

FACTORS  — 

conflict  between  courts  and  parliament,  350.  * 
confusion  in  Factors  Acts,  240. 
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FACTORS  (continued)  — 

general  principles  sufficient  for  factors,  850. 

legal-estate  considerations  ignored  in  Factors  Acts,  274. 

goods  intrusted  to  one  who  is  a  factor,  851. 

specially  accredited  factor,  851. 

merchant,  852. 

and  factor,  852,  511. 
review  of  legislation,  858. 

*'  factors  cannot  pledge,"  358,  868. 

corrected  by  statute,  855. 

criticism  of  the  statute,  856. 
documents  of  title  with  factor  "  with  the  consent  of  the  owner,"  858. 
possession  of  goods  for  consignment  or  sale,  860. 
vendor  retaining  possession  or  indicia,  861. 
purchaser  prematurely  getting  possession  or  indicia^  864. 
vendor's  lien  and  stoppage  in  tranntu  affected  by  all  documents  of 

title,  865. 
summary.  866L 
American  legislation,  868. 

FAIRS  — 

power  of  agents  when  dealing  at,  492. 

FALSlVERT.  Ill,  148. 

FORGERIES  — 

duty  to  guard  against,  22,  48. 
not  advising  of,  185. 

see  LmxiNG  Into  Security;  Bash  Pass-books;  Crime. 

FRAUD—     , 
what  is,  259. 

as  affecting  priorities,  259,  285. 
used  by  court  of  equity  as  against  legal  estate,  257. 
not  essential  to  estoppel,  88. 

sometimes  an  ingredient  in  misrepresentation,  89. 
diverse  views,  86. 

reconciliation  by  classification,  87. 
possession  of  goods  obtained  by,  802. 
possession  of  indicia  of  title  obtained  by,  803. 
no  difference  between  land  and  goods  with  regard  to  fraud,  97.    See 

Crime. 
as  affecting  character  of  change  of  position,  164. 
duty  to  guard  against  fraud  as  compared  with  crime,  48. 

G. 

GOODS  (see  Possession  of  Goods;  Sale  of  Goods;  Ostensible  Owner- 
ship; Ostensible  Agency). 

H. 

HALIFAX  t?.  WHEELWRIGHT  RULE,  185. 

either  inaccurate  or  estoppel  insufficiently  stated,  185. 
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K. 

KNOWLEDGE  — 

by-stander  must  be  aware  of  his  own  rights,  90. 
estoppel-asserter  must  be  unaware  of  by-stander's  rights,  90. 
of  incorrectness  of  misrepresentation,  means  of,  187. 

L. 

LAND  (see  Legal  Estate;  Possession  of  Title  Deeds;  Qui  Priob  Est 
Tempore). 

LANDLORD  — 

giving  undertaking  to  grant  lease  which  he  had  already  given,  228. 

LAW  — 

misrepresentation  of,  72. 

LAW  MERCHANT  — 

usual  solution  of  certain  questions,  870. 
antagonism  to  general  law,  8721 
what  is  it,  873. 

LEGAL  AND  EQUITABLE  ESTOPPELS  — 
distinction,  6. 

LEGAL  ESTATE  — PRIORITY  BY  — 
the  scramble,  252. 
vbi  pig,  ibi  priority,  254. 
contrasted  with  estoppel,  254,  268. 
originated  in  defective  administration,  255. 

equity  checked  by  it,  266. 

equity  introduces  questions  of  fraud,  257. 
union  of  courts  and  opportunity  for  reform,  258. 
'*  fraud  or  evidence  of  fraud  *'  as  ground  to  postpone  legal  estate,  259L 
apologies  for  old  rule,  268. 
actual  and  contractual  estates,  269. 
support  for  new  methods,  271. 
not  apply  to  estoppel  of  owner  of  shares,  844. 
not  applicable  to  Factors  Acts,  274. 

LICKB ARROW  v.  MASON  RULE  — 

an  anticipation  of  estoppel  by  assisted  misrepresentation,  7, 178i 
not  disparate  from  estoppel,  178. 

priorities,  179. 

bills  of  exchange,  179. 

principal  and  agent,  180. 

sales  of  goods,  181. 

Mr.  Pomeroy's  concurrence,  181. 

ubiquity  of  rule,  184^ 

the  case  itself,  184. 
not  incapable  of  support,  183. 

LOST  (see  Custody  of  Documents). 
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LULLING  INTO  SECURITY,  40. 

inactivity  may  be  a  change  of  position,  183. 

vendor  handing  receipt  for  purchaae-monej  to  agent  who  keeps- 
the  money  and  delivers  receipt  to  purchaser,  18^ 
not  advising  of  forgery,  185. 
not  objecting  to  accounts,  105, 18<V 
must  be  damage  to  estoppel-asserter,  147. 
see  Changs  of  Position. 

M. 

MARGINAL  WRITINGS  (see  Ahbulatoby  InstbumentsX 

MARKET  OVERT,  404, 

MASTER  AND  SERVANT  (see  PRlNaPAL  and  Agknt). 

MATERIALITY  OF  MISREPRESENTATION  AND  ASSISTANCE,  80l 
several  misrepresentations,  81. 

MEDIUM  POWERS  — 
assumed  to  exist,  488. 
when  withheld,  490. 

see  Principal  and  Agents 

MISREPRESENTATION  — 
definition,  12. 
necessity  for,  12. 
classification,  13. 

personal  and  assisted,  18.    See  Assisted  Misrepresentation. 
direct  and  indirect,  see  Direct  and  Indirect. 
active  and  passive,  see  Passive  Misrepresentation;  Lulliho  Into 

Security. 
expressed  and  implied,  14.    See  Implied  Misrepresentation. 

MORTGAGE  DEBENTURES  (see  Ambulatory). 

MORTGAGEE  — 

estoppel  by  conduct  with  reference  to  deeds,  23,  248,  27i)L 

carelessness  essential,  105. 
estoppel  by  misstatements,  229. 

MORTGAGOR  — 

estoppel  as  to  amount  stated  to  be  secured  by  mortgage,  28,  418L 
even  although  himself  deceived,  95. 

MOTIVE  — 

wliat  was  the,  144. 

NATURE  AND  EFFECT  OF  ESTOPPEL,  187. 
as  a  cause  of  action,  187. 
as  a  rule  of  evidence,  188, 
relief  granted,  character  of,  190. 

goods  not  ordered  to  be  delivered  where  title  rests  on  estoppel,  ldO» 
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NATURE  AND  EFFECT  OF  ESTOPPEL  (coBtinued)— 
amouDt  of  damages  recoverable,  191. 
parties  and  privies,  see  Pabties  and  PBivn«. 
does  estoppel  bind  purchasers  from  estoppel-denier,  IWl 

creditors  of  the  estoppel-denier,  208.   And  see  Crkik 

rroRS. 
in  favor  of  assignee  of  egtoppel  Moerter,  220, 

NEGLIGENCE— 

double  application  of  word,  98. 

carelessness  substituted,  90. 
see  Carelessness. 
NEGOTIABLE  INSTRUMENTS  — 

definition,  87a 

transferee  suing  in  his  own  name,  376b 

honest  acquisition  confers  title,  378. 

negotiability  and  transferability,  880. 

negotiability  explained,  883.  39a 

application  of  estoppel  to,  179. 

ambulatory  and  non-ambulatory,  885.    See  Ambulatoet. 

cycle  through  which  law  passed,  380. 

summary,  389. 

see  Execution  of  Docusients;  Custody  of  Documents. 

NEGOTIABILITY  BY  ESTOPPEL  — 

reason  for  statements  of  doctrine,  40L 

difficulty  of  accepting  doctrine,  403. 
NEMO  DAT  QUOD  NON  HABET,  296,  811,  885.  850,  89& 

o. 

OMNIBUS  DRIVER  — 

acting  contrary  to  instructions,  497. 

ONUS  OF  PROOF  — 

as  to  the  actuating  motive,  145. 

OPINION  — 

misrepresentation  of,  72. 

OSTENSIBLE  AGENCY  — 

contrasted  with  ostensible  ownership,  238,  480. 

confusion  between,  239. 

benefit  of  distinction,  243. 

agent  to  borrow  upon  deeds  exceeding  his  authority,  244 

agent  to  sell  goods  exceeding  his  authority,  240. 
estoppel  as  to  existence  of  agency,  238,  240. 

extent  of  agency,  240. 
carelessness  essential,  40,  105. 

see  Principal  a>'d  Agent;  Specific  heads, 

OSTENSIBLE  OWNERSHIP- 

contrasted  with  ostensible  agency,  238,  486. 
confusion  between,  239. 
benefit  of  distinction,  242. 
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PATENTEE  — 

duty  to  advise  intending  purchasers,  91. 

POLICIES— 

assignee's  rights  regarding  prior  equities,  417. 

POSSESSION  OF  GOODS  — 

mere  possession  not  appearance  of  ownership,  297. 
hj  factor  or  auctioneer  constitutes  appearance  of  agency,  346. 
when  constitutes  appearance  of  ownership  or  agency,  296,  484. 
character  of  the  goods,  298. 

place,  298. 
usual  employment  of  the  person,  299. 
reputed-ownership  statute,  800. 

contrast  with  estoppel,  800. 
vendors  and  vendees,  801. 

name  of  vendee  painted  on  goods,  804. 
other  circumstances,  301. 
obtained  by  fraud.  802. 
by  merchant,  when  appearance  of  ownership,  812. 

by  person  who  is  both  merchant  and  factor,  51 1« 
for  consignment  or  sale,  860. 

POSSESSION  OF  TITLE  DEEDS,  PRIORITY  BY,  276. 
current  phraseology,  276. 
suggestion  of  estoppel,  276. 
possession  a  circumstance  merely,  278w 
tables  of  cases,  279. 

analysis  of  them,  283. 
estoppel  the  true  doctrine,  287. 

PREJUDICE  (see  Change  of  Position). 

PRINCIPAL  AND  AGENT  — 

propositions  respecting  estoppel,  478. 

general  and  special  agency  discussed,  474. 

single  and  multitudinous  instances  of  employment,  474i 

application  of  estoppel,  180,  488. 

estoppel  as  to  existence  of  agency,  488. 

extent  of  agency,  246,  488,  486. 
application  of  distinction,  484. 
estoppel  in  what  cases,  487. 
medium  powers,  488. 

agent  employed  to  perform  certain  duty,  488. 

in  certain  capacity,  488. 
to  act  in  line  of  particular  business,  488. 
to  act  under  certain  circumstances,  488. 
when  employment  arises  out  of  legal  relation,  488. 
horses,  sales  of,  power  of  agent  to  warrant,  492. 
"  for  the  master's  benefit,"  49a 

distinction  between  tort,  deceit  and  estoppel,  237. 
secretary  of  company  acting  for  himself,  496. 
deceit  and  estoppel  compared,  497. 
partner  acting  for  his  own  benefit,  499. 
85 
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RESCISSION— 

compared  with  misrepresentatiiw,  % 

RESTITUTION  — 

its  relation  to  estoppel,  !d22L 
is  fraud  necessary,  225, 

RUBBER  STAMPS— 
custody  of,  65. 

s. 

SALE  OF  GOODS— 

confusion  in  statute  between  ostensible  ownership  and  ostensible 

agency,  241. 
estoppel  of  owner  by  wrongful  sale,  246L 

where  owner  tricked,  181. 
IK)wer  of  agent  to  give  warranty,  492^ 
property  posses  by  estoppel  under  statute,  308. 
'     appearance  of  authority  to  sell,  484. 

see  Ostensible  Ownbbship;  Ostbnsiblb  AasNcr. 

SCRIP  (see  Ambulatoby). 

SEAL  (see  Custody  of  Seal). 

SHARES.  CERTIFICATES  OP  — 

estoppel  of  company,  2d,  40,  280,  284^  809,  818»  840L 
although  itself  deceived,  05. 

SHARE-TRANSFERS  (see  Ahbulatoby  Instbuhents;  Documentb  of 
Title). 

SHAREHOLDERS— 

effect  of  estoppel  of  company  to  deny  validity  of  some  shares  upon 

other  shareholders,  219. 
in  class  may  claim  estoppel  although  not  act  upon  faith  of  misrepre* 

sentation,  142. 

SIGNATURES  MISAPPROPRIATED  (see  Execution  of  Documents^ 

SPACES  IN  INSTRUMENTS  (see  Execution  of  DocumentsJi 

STANDING-BY— 

duty  when  mistake  is  observed,  89. 

must  be  aware  of  my  own  right,  90l 

other  party  must  be  unaware  of  my  right,  90. 

must  have  reasonable  ground  for  assuming  other  party's  ignorance 

90,100. 
at  tax  sale,  26. 
building  on  another's  land,  106L 

see  Passive  Miseepeesentation. 

STOCK  EXCHANGE  — 

information  to,  intended  for  members,  128. 

STOLEN  AND  FOUND  INSTRUMENTS  (see  Custody  op  Instrumento). 
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STOPPAGE  IN  TRANSITU  — 

affected  by  transfer  of  bill  of  lading,  819. 

estoppel  the  true  reason,  327. 

statute  as  to  other  documents  of  title,  839,  865i 

SYMBOLISM,  834    See  Doouments  of  Title. 

T. 

TAX  SALE  — 

standing-by  at,  20, 

TITLE  DEEDS  (see  Possession  of  Titlb  Deeds). 

TORT  — 

liability  of  partners,  629. 
compared  with  estoppel,  498. 

TRUSTEE  — 

giving  incorrect  answer  to  inquiries  by  intending  purchaser  of  the 

fund,  228. 
ostensible  ownership,  estoppel  by,  254^  264,  840l 

V. 

VENDORS  AND  VENDEES  OP  GOODS  (see  Possession  of  Goods), 
VOID  AND  VOIDABLE  (see  Execution  of  Documents^ 
VOUCHERS  (see  Ambulatory), 

W. 

WAREHOUSE  RECEIPTS  (see  Documents  of  TitlbX 

WAREHOUSEMAN  — 

issuing  erroneous  receipt^  229, 235. 

WARRANTY  — 

power  of  agent  to  give,  492, 
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